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NATIONAL AND PRIVATE INTERNATIONAL ASPECTS OF DOMESTIC VIOLENCE – VIOLENCE AGAINST CHILDREN

Abstract: The reaction against domestic violence, and above all, violence against children at the national level, is reflected in the prevention, detection of individual cases of violence, providing immediate legal protection and an active role of the institutions of the system of education, healthcare, social welfare and judiciary. The first part of the paper is aimed at the primary prevention that makes part of the educational system and the legal system’s functioning that is reflected in the implementation of measures in each specific case where protection of children as victims of violence is necessary. 

The second part of the paper is devoted to international legal cooperation of states within the framework of various international organisations with a view of defining domestic violence as a violation of basic human rights to life and health. Starting from the universal nature of the problem of domestic violence in contemporary society, internationally adopted documents are binding on member states to undertake legal reforms, a series of protective measures, educational programmes and other forms of protection from violent behaviour. The weight and the volume of domestic violence have also made it the topic of private international legal regulations that have not so far observed the frequency and complexity of issues in this domain.
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Description of the term of domestic violence
Domestic violence can be defined as behaviour that includes continued use of force, threats or abuse of trust in relationships among family members.
 Considering that the family is a specific social group in which the position of its members is based on age and gender, domestic violence could be defined as physical, psychological, sexual and/or economic violence by one person (the abuser) over another (the victim) with whom he/she is related by blood or with whom he/she is living in the same household.

By reforming the national domestic legislation in 2005, the civil legal protection against domestic violence is reflected in the provisions of Article 197 of the Family Law whereby domestic violence is defined as any behaviour where one family member endangers physical integrity, mental health or tranquillity of another family member. The following is in particular considered to be domestic violence: causing or attempting to cause bodily harm; causing fear by threat of death or bodily harm to a family member or a person close to him/her; forced sexual intercourse; incitement to sexual intercourse or sexual intercourse with a person under 14 years of age or a disabled person; restriction of freedom of movement or communication with third persons; insulting as well as any other impertinent, reckless and malicious behaviour.According to the Family Law of the Republic of Serbia, within the legal meaning of this term, family members are: spouses or former spouses; children, parents and other blood relatives, in-laws or adoptive relatives, or persons related through foster care; common-law partners or former common-law partners; persons who were or still are in an emotional or sexual relationship, and who have a child in common or a child about to be born, although they have never lived in the same family household.
Ratio legis behind the extensive definition of persons who may be subject to domestic violence reflects the need for a comprehensive coverage of diverse family relations because of their inherent nature; relations that are not conventional family relations, such as a relationship between a men and a women from a transient emotional relationship, if a child is conceived in such a relationship; or relationships between same-sex partners, i.e., all relationships that may make grounds for domestic violence.

All forms of domestic violence point to a violation of security and relations of trust, and manifest power and control over the victim through the use of physical and psychological force,
 and constitute a violation of the right to life, liberty, security, psychological, physical, sexual integrity, human dignity of a family member, and the right to protection of the family as the basic unit of any society.

Forms of violence against children

Given that the consequences of domestic violence are serious bodily and mental suffering, mostly of children, in the text below attention will be dedicated in the following text to this type of violence, with no intention to abate the relevance of other forms of domestic violence. The most complex form of domestic violence, with the most serious consequences, is violence against children. This form of domestic violence is contrary to an affirmed right to a family without violence as a personal right of every man. Violence against children includes such relationships and behaviours of individuals, social groups or institutions that use force to inflict pain, physical or psychological damages, endanger the health, physical and psychological integrity of the child and prevent the child's normal development.
 Hence it follows that a child can be exposed to violence within the family, in institutions, by peer bullying or by violence exercised any other person.
Violence against children occurs in primary forms as the physical, psychological and sexual violence, however, it also relates to other forms of violence, such as child neglect and prevention of the child’s developmental needs. Misuse, abuse and neglect of a child that endanger or impair the physical, mental and moral integrity of the child's personality constitute a violation of the child's rights to life, survival and development.
 In other words, this means that every form of once committed or repeated behaviour that has as a result actual or potential threat to the health, development and dignity of children, in whatever form violence may occur (physical, emotional/psychological, sexual violence and abuse, violence using information technology (electronic violence), child abuse, neglect and negligent treatment, exploitation).

The World Health Organisation (WHO) reduces violence against children to a general term of abuse or maltreatment of a child: all forms of physical and/or emotional abuse, sexual abuse, neglect or negligent treatment or commercial or other exploitation, which leads to actual or potential harm to the child's health, development or dignity in the context of a relationship of responsibility, trust or power.
 According to the classification of the World Health Organisation and the International Society for the Prevention of Child Abuse and Neglect (ISPCAN), there are four different types of child abuse: physical, sexual, emotional and psychological abuse and neglect.


The manner of child abuse can be physical or mental, intentional or by negligence, active or passive, and is most often a combination of the above forms of abuse. Any form of abuse results in an altered mental state of the child, which is manifested in a characteristic way (the child is timid, sad, seems to be constantly on alert, and sometimes is strikingly courteous to adults).

Different forms of violence to children most often come from parents or persons who directly care about the child. Consequently, the child’s right to life, survival and development can be affected in the family (biological, foster, adoptive), outside the family, i.e., in institutions where children reside temporarily or permanently (in schools, pre-schools, summer resorts, day-care centres, homes for children, and other social welfare institutions), despite the obligation of all mentioned entities to refrain from taking actions that violate fundamental rights of the child.

The child in the system of protection against domestic violence

Legal protection of children from violence in the family means that each country establishes a system of child protection, the system that will enable identification of a child exposed to any form of violence and that will provide quick and efficient, formal or informal intervention in cases where there is a suspicion that the child has suffered or is at risk of suffering some form of violence. In this regard, it is necessary to harmonise intersectoral collaboration between the health care system, the educational system, the social protection system, the judiciary and the police. Consequently, according to the Serbian legal system, protection of children from abuse and neglect is achieved through physical child protection, prevention of violence (the police); detection and collection of data on offences against minors and their perpetrators (the police and the public prosecutor's office); undertaking the procedures of temporary caretaker protection of the personality, the rights and interests of the child (social work centre); making decisions on the exercise or deprivation of parental rights and determining protective measures against domestic violence (civil court, in collaboration with the social work centre); determining a measure of protection against domestic violence (the court, in collaboration with the social work centre and other services); and initiation of criminal proceedings, conducting an investigation and prosecution of criminal offences whose victims are minors (the public prosecutor, the investigating judge, the court).

In the context of legal protection of children from domestic violence, the position of the child in the process in which this protection is provided should, as a rule, confirms the degree of autonomy that the child enjoys pursuant to the substantive law. Essentially, the basic elements of domestic legal protection of the child should ensure full procedural rights of the child, an independent legal representation and the existence of procedural mechanisms that enable the child to be informed on all aspects of the respective legal matter, and that the position of the child is determined, considered, assessed and appreciated in order to have an appropriate effect on the court decision itself.
 The selection of the procedural authority for achieving this objective in the national legislations is conditioned by the type of a civil proceeding as the most adequate method of legal protection.
 Namely, the proceedings of legal protection against family violence may be the subject of either civil or non-contentious proceedings, and of administrative proceeding, as well. Accordingly, for example, the national legislator opted for litigation as a method of legal civil protection against domestic violence, whereas the Croatian legislator opted for misdemeanour proceedings. In domestic legislation, the lawsuits for protection against domestic violence are based on a special litigation proceeding based on specific procedural rules where the court, upon request of authorised persons or bodies, or acting ex officio, determines one or several measures of protection from domestic violence.

Under the provision of Article 198 of the Family Law, a court may order one or more protective measures against domestic violence pertaining to a family member who acts violently, temporarily prohibiting or limiting the maintenance of his/her personal relations with another family member (the issuance of a warrant for eviction from a family apartment or house, regardless of a right to property or a lease to immovable property; the issuance of a warrant for moving into a family apartment or house, regardless of a right to property or a lease to immovable property; prohibition of getting closer to a family member at a certain distance; prohibition of access to the vicinity of the place of residence or workplace of a family member; prohibition of further molestation of a family member).

The envisaged sanctions for protection against domestic violence in the Croatian law comprise fine, imprisonment and protective measures.
 The purpose of prescribing, pronouncing and applying misdemeanour sanctions is a special protection of the family and family members threatened by violence, by exercising and improving a healthy and harmonious life within the family and respecting the legal system.
 Given the nature of the misdemeanour procedure, it can be concluded that the motive of the Croatian legislator who in this legal matter opted for misdemeanour proceedings is the fact that public interest in this process be achieved better and faster in such proceedings rather than in litigation.

The child's right to protection, as a particular personal right, presumes the child's right to a legal claim against parents and social institutions, as well as the right to sue for infringement of rights, from the procedural standpoint raises the question of how   the child as a subject of the process may be represented, especially when the child is at an age when he or she has not reached the level of intellectual and moral maturity for forming and expressing his or her own views in the proceedings concerning the child.
The model of representation of the child by a parent, or a person who acts as a parent and a competent state authority if there is a collision of interests of the parent and the child, has been replaced by the rule that a court or other competent body before which the proceedings is conducted is authorised to appoint a special, independent representative for the child who will protect and exercise the child's rights.

Independent legal representation of the child, at the European level, pursuant to the provisions of Article 6 of the European Convention on the Exercise of Children's Rights,
 based on the rights of the child to apply, in person (or through other persons or bodies), for a special representative in proceedings before a judicial authority affecting the child where internal law precludes the holders of parental responsibilities from representing the child as a result of a conflict of interest with the latter, the universal procedural rule assumes the obligation to respect the right to information and right to expression of the child in the proceedings.

The Serbian law, in the proceedings for the protection of children from violence, applies the rules ensuring independent representation of the child in the event of a conflict of interest between the child and his or her legal representative, i.e., in the case where a legal representative of the child does not protect the child’s rights and interests in an appropriate manner. The child as a party is represented by his or her legal representative, however, in the case of conflict of interest, the child is represented by the legal guardian appointed by the guardianship authority on his or her own initiative or at the request of the child, other person or institution that the child contacted and asked for help to start a procedure for appointing a legal guardian. The child shall have the right to initiate this procedure if he or she is ten years of age and if he or she is mentally competent. The temporary representative of the child is appointed by the court, acting ex officio, during the proceedings, or at the request of the child, another person or institution that the child asked for help in initiating the procedure for the appointment of a temporary representative, if it finds that  there are conflicting interests between the child and his or her legal representative or if the child as a party is not represented in an appropriate manner.
 In terms of the adequate protection of the rights of the child, the Convention on the Rights of the Child
 (Article 12) also regulates that in the court proceedings, views and opinions of the child shall be expressed directly or through a representative or an appropriate competent authority.

The international legal framework for the protection of children from violence

The normative framework of family relationships is necessarily bound to the exercise and a legal framework for protection of human rights. In this context, of particular importance are the results of international and European efforts in the protection and promotion of children's rights. Integration of children's rights in the international legal order shapes the rights and obligations of all other participants of legal relations and directs legislative activity, primarily, to protect the child from all forms of violence. The first international human rights treaty to recognise the role of the whole society in the implementation and protection of children's rights – the United Nations Convention on the Rights of the Child – obliges States Parties to take all necessary measures, including social measures, in order to protect the child from all forms of violence, abuse and maltreatment, including sexual abuse (Article 19) as well as the obligation of ensuring the recovery of the child victim of the above forms of behaviour (Article 39).Together with the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography,
 the Convention on the Rights of the Child is the highest international legal framework for the matter of child’s rights, the process of harmonisation of national legislation relating to the exercise of fundamental rights of children and their protection is based upon. The Protocol emphasises the need to protect children from sexual exploitation and indicates an increased risk of this form of child abuse. Acting as a supervisory and advisory body, the Committee on the Rights of the Child supervises the implementation of the Convention, which, in an effort to raise the level of protection of the child from all forms of violence, made the General Comment on the protection of children from violence (in 2006 and in 2011).

The most important document in the European legal area, the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR)
 guarantees the right to life (Article 2), personal security (Article 5), private and family life (Article 8), prohibits torture, inhuman or degrading treatment (Article 3) and discrimination (Article 14). From the standpoint of the European Court of Human Rights, which has the jurisdiction to interpret and oversee the implementation of the ECHR, domestic violence involves the interaction of violation of several fundamental human rights, so child abuse justifies the intervention of the state in the exercise of parental rights, including the right to contacts with the child.
 The adoption of the Charter of Fundamental Rights of the European Union in 2000, is significant in so far that it offers a new approach to the “best interests of the child” based on the protection of the child.
 The protective character stems from the provision, which provides that children be entitled to a special form of protection and care necessary for their well-being (Article 24, paragraph 1). In order to prevent and combat sexual exploitation and sexual abuse, as well as in order to promote national and international cooperation in this area, the Council of Europe Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse was signed in 2007.
 This document puts an emphasis on the prevention of violence, i.e., on preventive action against violence, and in the case violence did take place, on protection of the child victim, as well as his or her participation in the proceedings against the offender. In 2011 the Council of Europe adopted the Convention on preventing and combating violence against woman and domestic violence
 starting from the fact that domestic violence is the most widespread human rights violation that occurs in all spheres of social life, and all social categories, so it provides a comprehensive approach to the problem and sets new standards. The conceptual definition of domestic violence involves victims and perpetrators of both genders, abused children, the elderly and life partners regardless of whether the perpetrator lived together with the victim (Article 3). The Convention requires Member States to cooperate with each other using the relevant international and regional instruments for collaboration in civil and criminal matters. The aim of this collaboration, among other things, is the implementation of appropriate civil (and criminal) judgments made by judicial authorities of each Member State, including measures of protection. As part of efforts to improve the protection of children in the European legal area, it is important to mention the Recommendation of the Council of Ministers of Council of Europe No. R (79) 17 concerning the protection of children against ill-treatment; Recommendation No. R (85) 4 on violence in the family; Recommendation No. R (90) 2 on social measures concerning violence within the family; Recommendation No. R (93) 2 on the medico-aspects of child abuse and others.

The documents of the United Nations, the Council of Europe and the European Union are of crucial importance for the recognition of domestic violence as a form of human rights violations. A large number of political agreements and guidelines, recommendations and binding legal norms speak of the need for a coordinated action of all social actors in order to prevent domestic violence.
  The Council of Europe Strategy for the Rights of the Child (2012-2015) sets the overall objectives for the effective implementation of children's rights standards, while it is extremely important to promote education on civil and human rights, with special emphasis on children's rights, with a view to ensuring a non-violent environment.
Private international legal framework for the protection from domestic violence

The international legal framework is a framework of national legislations of the Contracting States to guarantee the exercise of children's rights, protection from domestic violence, especially against children. Thereby, it is essential that the national regulations be in line with the principles of the transnational legal order that consists of codified international law, unification on the basis of international conventions, recommendations from non-governmental organisations, as well as the basic principles accepted by enlightened nations. Improving protection from violence against children and domestic violence can be viewed from different perspectives.  As a global problem, domestic violence often accompanies migration of a modern family, in which case the problems cannot be solved only within the framework of national legal systems. On the other hand, domestic violence is a new phenomenon which in substantial regulation, causing many dilemmas, while observing this phenomenon from private international legal aspect, is at its infancy. The model of community law (acquis communautaire) is the best example of standardisation of cross-border family law, regardless of the fact that it is not possible to regulate certain family relationships directly by making use of unified rules due to incompleteness of European private international law. In the area of domestic violence, there are not many binding EU regulations, despite intensive activities of the competent institutions to build awareness of the need to overcome and sanction this social phenomenon, within which European countries take into consideration the criminal as well as legal civil
and social protection of victims. In this regard, the question arises how domestic violence affects the marital and family relations with foreign elements, as well as methods of regulating of family relations with a foreign element in order to exercise   justice and fairness.
  New European rules of private international law facilitate cross-border mobility, thus emphasising the protection of human rights. A growing number of procedures for determining protective measures against domestic violence with a foreign element raises the question of conflict of legal systems with respect to jurisdiction, applicable law, recognition and enforcement of measures for protection from violence, particularly against children. It is a standalone procedure for protection against domestic violence, which includes specific rules on jurisdiction that gives the victim of violence the same opportunity to start the procedure before the court with general territorial jurisdiction, or the court in whose territory the victim has permanent or temporary residence.  Bearing in mind the Convention on the Rights of the Child, the principle of the protection of the child and the principle of the best interests of the child should determine the direction of international legal private regulation of this matter. 

As part of the measures and activities that will ensure the application of international standards in domestic legislation, the working group of the Ministry of Justice of the Republic of Serbia came out with the Draft Law on Private International Law.
 The draft law follows the modern solutions and standards in this branch of law and, in comparison with the valid Law on Resolution of Conflict of Laws with Regulations of Other Countries,
 introduces novelties in setting the criteria for international court jurisdiction and decisive facts for resolving the conflict of laws, in accordance with the decisions of secondary Community instruments aimed at cooperation of authorised institutions by which the purpose of uniform rules is achieved. Under the title “Civil Legal Protection from Domestic Violence”, in Article 111, the proposer of domestic codification of private international law provides that the court of the Republic of Serbia may be competent in the dispute for protection against domestic violence if a family member against whom violence has been committed has permanent or usual residence
 in the Republic of Serbia, or if he or she is in our country at the time of filing the action. Persons capable of suing may initiate these proceedings as independent proceedings or concurrently with the proceedings in matrimonial suits, paternity and maternity lawsuits, in lawsuits to protect the child, for the exercise of parental rights, for deprivation of parental rights and in lawsuits to restore parental rights. If a matrimonial dispute, the dispute on paternity or maternity, dispute to protect the child or dispute for the exercise of parental rights are in progress before a competent court in Serbia, the same court may have jurisdiction over the dispute for protection from domestic violence (Article 111.b.). A court that has international jurisdiction in accordance with international civil procedural law of the forum is faced with an essential issue of private international law, the conflict of laws, if the dispute for protection against domestic violence cannot be solved by applying uniform unified international rules. In such cases, given that this is a relationship that concerns two or more legal systems, the domestic internationally competent court applies domestic law, i.e., the law of the Republic of Serbia (Article 112). Lex fori as a general, primary solution resolving the conflict of laws is generally abandoned today, but here we deal with the protection of the interests of the domestic legal order and the importance of protective measures against domestic violence, especially violence against children whose well-being is taken care of by the state. The ways of international cooperation are not closed, regardless of the fact that this is a unilateral conflict of law rule, which directs to the application of national law, but in the particular case of protection from domestic violence, the national judiciary has the jurisdiction. In a situation where it is necessary to qualify a factual situation under the term “domestic violence”, in order to apply the specific conflict of laws rule, qualification is very important. The concept using the conflict of law rule does not necessarily have to be the one using the concept of substantive law of the same legal order. According to the rules of private international law, the qualification is the responsibility of the court, which should strive to implement the solution the result of which is substantive law and collision law justice. This is a general theoretical problem that, as a rule, is subject to the application of lex fori on the factual frame relating to family and domestic violence.

Private international legal matters also include the issue of recognition of foreign decisions, which precedes the enforcement of decisions outside the country where it is made. A foreign judicial decision by which a certain measure of protection against domestic violence is made, including injunctions, as well as certain measures ordered in the absence of the defendant, according to the draft of the new codification, is recognised in the Republic of Serbia, whereas the conditions for recognition provided for in a separate article of the law (Article 113, paragraph 1) are not reassessed. This essentially contributes to the free movement of decisions based on trust in national legal systems and the principle of mutual recognition of decisions. For a foreign court decision to be recognised, it must have a certified translation into the language that is in official use in court attached to it, which affects the speed and simplification of the process of recognition, and implies the court’s obligation to decide on the application for recognition of the decision in an extra-judicial proceedings, without hearing, within two days from the submission of the application (Article 113, paragraphs 2 and 3). The problem of imposition of a measure of protection by a foreign court decision, which the domestic law does not recognise, is resolved in a way that it is replaced by the domestic measure of protection against domestic violence which is closed in nature to the foreign court’s decision (Article 113, paragraph 4). In modern private international law, the institution of public order allows a competent court to refuse to recognize and enforce a foreign decision if the effect of recognition and enforcement would be contrary to the rules of the direct application of domestic law (public policy in the field of recognition). Accordingly, our court may reject the recognition of a foreign measure if the person against whom the decision has been taken proves by an appeal that it is clearly contrary to public policy of the Republic of Serbia, provided that the appeal does not delay execution of the decision (Article 113, paragraphs 5 and 6). In regulating the public policy, the proponent has done what it was necessary and returned to the formulation which is common in national legislations, the sources of EU law, international treaties, so the effects of a foreign decision that are clearly contrary to public policy in Serbia may not recognized. The application of public policy with respect to the compliance of a foreign decision with fundamental values of our social order refers to a foreign decision in full. 

Specific private international legal regulations of civil legal protection from domestic violence should, together with other national laws governing this issue, raise the level of protection of children and family members from violence and encourage more adequate response of the entire community. 
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Summary:

The established international standards concerning domestic violence impose the need to examine this phenomenon at the national level in the context of social responsibility for the protection of the basic human right to a safe and free life. Activities aimed at increasing awareness of the general public about the harmful effects of violence in our country are reflected in a continuous approach to this problem through legal provisions, general and specific protocols that should contribute to a complete ban on all forms of violence, and in particular that against children as the most sensitive category of people. In Serbian law, the child's right to protection is formulated as a special personal right, and assumes the right of the child to a legal claim against parents and social institutions, as well as the right to sue for the infringement of rights. The system of legal family protection includes preventive measures to protect the child in the family and corrective measures in cases of severe breaches of the child's rights related to its development in the family. Legislative initiatives in Serbia also include protection from violence in the private international legal area, which confirms that violence is also a tort. The victim of violence has civil remedies available that should additionally influence the perpetrator of violence, i.e., the violator to stop with such behaviour. Normative legal regulations governing legal civil protection from domestic violence with a foreign element is still in its infancy and is in accordance with the obligation of the Member States to relevant international documents to ensure that the victims be indemnified. This necessarily triggers a series of questions related to the initiation and the course of proceedings for protection from violence with an international element. Bearing in mind that the legal issues of protection from domestic violence in itself is complex, there is a need to clearly identify criteria for establishing international jurisdiction, the solutions resolving the conflict of laws and allow free movement of decisions. At the time of increased movement of persons and the crisis of the institution of marriage, which in particular has an impact on the position of the child within the family, the substantive legal and conflict statutory fairness would greatly enhance and facilitate the position of the victims of violence. 
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