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THE SCOPE OF TRADE MARK AS A SUBJECTIVE RIGHT IN THE EUROPEAN UNION LAW

Abstract

In this paper, we analyze the appropriate regulatory framework of the European Union which is related to the issue of the scope of trade mark as a subjective right, i.e. its application in practice, through appropriate judgements of the Court of Justice of the European Union. More particularly, the focus of the analysis is on the factors on the basis of which the scope of trade mark as a subjective right is determined, i.e. the limits of protection acquired by the concrete trade mark. In that sense, this paper will aim to provide a detailed view of, primarily, the concept of likelihood of confusion which represents the key element for determining the scope of trade mark as a subjective right, through the view of the individual elements from which it consists, i.e. on the basis of which the existence of the mentioned likelihood is determined in each concrete case.
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INTRODUCTORY REMARKS

Contemporary market is characterized by an extremely high number of mutually similar goods and services which practically make up a vast mass for the average consumer. For the consumer to be able to spot certain goods, i.e. service in such mass, it is necessary to make them different, primarily from competing goods and services. Goods or services can be made different from others in several ways, whereby signs protected by trade mark represent one of the most efficient means in achieving the mentioned aim. In order to make their goods or services different, and therefore recognizable to consumers, and thus to win the market competition, undertakings give great importance to signs protected by trade mark.

Signs protected by trade mark represent special phenomenon of the contemporary market, primarily because of the contradiction created by them. It consists in that that the consumers, very often, choose products led by the criterion of recognizability of the sign, instead by the criterion of quality or the criterion of price. Because of that, undertakings have for their aim, inter alia, making the sign recognizable on the market, in order to obtain as large number of consumers as possible.  
In this regard, the question of possibility of registering similar signs for marking identical or similar goods or services on the market arises, as well as the question of legal consequences for tolerating such a state in the course of trade. In that sense, starting from the significance of signs protected by the trade mark in the course of trade, precise defining of the limits of legal protection acquired by the trade mark, i.e. determining the scope of trade mark as a subjective right, represents one of the most important questions in Trade Mark Law, with the aim of adequate protection of the rights and interests of trade mark proprietors and consumers, and the aim of ensuring legal certainty.
LEGAL FRAMEWORK FOR DETERMINING THE SCOPE OF TRADE MARK AS A SUBJECTIVE RIGHT

The legal basis for the protection of the rights of the trade mark proprietor, which, inter alia, determines the scope of protection that can be acquired by trade mark as a subjective right is article 5 of the First Council Directive 89/104/ЕЕC of 21 December 1988 to approximate the laws of the Member States relating to trade marks (hereinafter referred to as: the Directive). Namely, Article 5 paragraph 1. of the Directive stipulates the following: 
 „1. The registered trade mark shall confer on the proprietor exclusive rights therein. The proprietor shall be entitled to prevent all third parties not having his consent from using in the course of trade: 

(a) any sign which is identical with the trade mark in relation to goods or services which are identical with those for which the trade mark is registered; 
(b) any sign where, because of its identity with, or similarity to, the trade mark and the identity or similarity of the goods or services covered by the trade mark and the sign, there exists a likelihood of confusion on the part of the public, which includes the likelihood of association between the sign and the trade mark.” 
Thus, article 5 paragraph 1. point (b) of the Directive defines the scope of protection that trade mark provides to its proprietor. In that sense, other parties must not use the sign protected by a trade mark for the purpose of marking the goods and services which are similar with those which the sign refers to (Varga, 2014, р. 254). In addition to that, other parties must not even use the sign which is similar to the sign of the trade mark proprietor for the purpose of marking identical or similar goods and services, if there exists a likelihood of confusion on the part of the relevant public regarding the origin of goods or services marked by the trade mark (Varga, 2014, р. 255).
With regard to the aforementioned, it can be concluded that in the Trade Mark Law the subject matter of protection is the link between certain goods or services and certain sign, and not the sign as such (Marković, 2011, р. 43). In other words, a trade mark consists of a sign and a list of goods or services (Bošković, 1998, р. 1088).
On the other hand, article 5 paragraph 2. of the Directive determines the limits of protection provided by trade mark as a subjective right, bearing in mind that it stipulates the following: 

„2. Any Member State may also provide that the proprietor shall be entitled to prevent all third parties not having his consent from using in the course of trade any sign which is identical with, or similar to, the trade mark in relation to goods or services which are not similar to those for which the trade mark is registered, where the latter has a reputation in the Member State and where use of that sign without due cause takes unfair advantage of, or is detrimental to, the distinctive character or the repute of the trade mark.”
Thus, the notion of similar goods, or services determines the ultimate range of protection acquired by a trade mark (Vlašković, 2012, р. 719). That means that a trade mark can be used freely for the purpose of marking the goods or services which are not similar with the ones specified in the application for trade mark registration (Vlašković, 2011). In that case, the trade mark infringement cannot be discussed (Vlašković, 1995, р. 560).
On the other hand, as it follows from paragraph 2. of the specified article, the mentioned rule does not apply to the trade marks with a reputation which enjoy broader protection than the one previously defined. However, the legal protection of the trade marks with a reputation is not the subject of this paper, therefore it will not be discussed in more detail. 

THE CONCEPT OF “LIKELIHOOD OF CONFUSION” AS THE MOST IMPORTANT ELEMENT FOR DETERMINING THE SCOPE OF TRADE MARK AS A SUBJECTIVE RIGHT

The concept of likelihood of confusion represents, not only the key link in determining the scope of trade mark as a subjective right, but at the same time one of the most important concepts in Trade Mark Law in general. Namely, proceeding from the fact that the origin function is the basic trade mark function (Baumbach, Hefermehl, 1979, р. 66-69), it is clear that the prevention of likelihood of confusion regarding the origin of goods or services marked by the trade mark, is of essential importance in achieving the basic role of the trade mark.
Having regard to the fact that the existence of likelihood of confusion is a factual issue which has to be resolved in each specific case, the most expedient is to start from the practice of the Court of Justice of the European Union, for the purpose of defining the mentioned concept. Thus, in the Canon Kabushiki Kaisha v Metro-Goldwyn-Mayer Inc., formerly Pathe Communications Corporation judgement, the mentioned court defines likelihood of confusion as the risk that the public might believe that the goods or services in question come from the same undertaking or, from economically-linked undertakings.
 The first case is about likelihood of direct confusion, and the second case is about likelihood of indirect confusion.

When discussing the assessment of existence of likelihood of confusion, the Court of Justice of the European Union states that the existence of mentioned confusion must be assessed globally by reference to the perception which the relevant public has of the signs and of the goods or services in question, taking into account all factors relevant to the circumstances of the case, in particular the interdependence between the similarity of the signs and that of the goods or services designated.
 
In accordance with the mentioned, a lesser degree of similarity between goods or services in question may be offset by a greater degree of similarity between the signs, and vice versa.

In any case, the existence of likelihood of confusion presupposes both that the sign applied for registration and the earlier sign are identical or similar, and that the goods or services covered in the application for registration are identical or similar to those in respect of which the earlier mark is registered.
 Those conditions are cumulative,
 which means that both of them must be fulfilled in order for a likelihood of confusion to exist. 

When assessing the existence of likelihood of confusion in each concrete case, the Court of Justice of the European Union first determines the circle of persons which constitute the relevant public, considering the type of goods or services in question, then it determines the similarity of the goods and services, and in the end, the similarity of concrete signs. The mentioned order, in terms of giving the rationale for each individual element, will be used in this paper. 
The relevant public

As it has already been said, in order for the trade mark infringement to exist, it is necessary that the likelihood of confusion regarding the origin of goods or services marked by the trade mark exists on the part of the relevant public. 

When discussing the question from whom the relevant public comprises, the Court of Justice of the European Union states that the formulation of article 5 paragraph 1. point (b) of the Directive “...there exists a likelihood of confusion on the part of the public...” shows that the perception of signs in the mind of the average consumer of the type of goods or services in question plays a decisive role in the global appreciation of the likelihood of confusion.
 It can be concluded, from the mentioned, that the Court under relevant public implies average consumer of the concrete type of goods or services. Therefore, the relevant public is determined particularly in each concrete case, starting from the type of goods or services in question.

Thus, for example, in Pedro Díaz, SA v Office for Harmonisation in the Internal Market (Trade Marks and Designs) (OHIM) case, the Court has found that the goods in question, condensed milk and cheese to be precise, are everyday consumer goods, and therefore the relevant public consists of end consumers.
 On the other hand, in Reckitt Benckiser (España), SL v Office for Harmonisation in the Internal Market (Trade Marks and Designs) (OHIM) case, the Court took the position that preparations for cleaning waste pipes for the metal-working industry are directed solely at persons operating in the mentioned industry, because of which only the mentioned persons make the relevant public in this specific case.
 

In relation to determining the relevant public, the Court of Justice of the European Union also states that the average consumer is deemed to be reasonably well-informed and reasonably observant and circumspect.
 Namely, the Court has defined the average consumer in the mentioned manner, starting from the fact that he only rarely has the chance to make a direct comparison of the different marks, but must place his trust in the imperfect picture of them that he has kept in his mind,
 and that the average consumer's level of attention is likely to vary according to the category of goods or services in question.

In relation with the foregoing, it should be emphasized that the Court of Justice of the European Union took the position that average consumer's level of attention can be average, higher or lower, depending on the type of goods or services. 

Thus, the average level of attention usually exists when it comes to goods such as beverages and foodstuff, which are abundantly displayed on shelves in food retailers, shopping centers, restaurants, and bars (Maeyaert, Muyldermans, 2013). A somewhat lower degree of attention exists when it comes to mass consumer goods with a low monetary value, which are often purchased impulsively (Maeyaert et al., 2013). Finally, a higher degree of attention exists when it comes to goods or services which are durable, have high value, which are intended for more exceptional use, or goods for which the relevant public is made up of specialists in the sector (Maeyaert et al., 2013).
The similarity of goods and services

After it has been determined who the average consumer is in the concrete case, we proceed to the question whether that average consumer considers that goods or services marked by the signs are similar or not. Namely, article 5 paragraph 1. point (b) of the Directive provides that the likelihood of confusion presupposes that the goods and services marked by the trade mark and the sign are identical or similar, because of which in every concrete case it is necessary to determine the existence of identity or similarity. This point of view is also confirmed by the Court of Justice of the European Union by stating that: “even where a mark is identical to another with a highly distinctive character, it is still necessary to adduce evidence of similarity between the goods or services covered.”

When assessing the mentioned similarity by the average consumer, belonging of goods and services to a certain class, in accordance with the Nice Agreement Concerning the International Classification of Goods and Services for the Purposes of the Registration of Marks,
 cannot serve as a decisive criterion for determining the similarity of concrete goods and services. Namely, the classification of goods and services in accordance with the mentioned agreement, serves exclusively for administrative purposes, because of which goods and services may not be regarded as being similar on the grounds that they appear in the same class, as well as the goods and services may not be regarded as being dissimilar on the grounds that they appear in different classes (Commission regulation implementing Council Regulation on the Community trade mark, 1995, Article 1 Rule 2 point (4)). 
Also, when assessing the similarity of goods or services, it is not enough to take the position that they are either similar or dissimilar, but the degree of similarity, which can be high, normal i.e. certain, or weak i.e. low, must be determined (Maeyaert et al., 2013). The determination of the degree of similarity in the mentioned manner is of great importance, having regard to the fact that when assessing the existence of likelihood of confusion the interdependence of degree of similarity of signs and the degree of similarity of marked goods or services is also assessed. In this regard, one should bear in mind the rule that the similarities between the goods or services outweigh the differences.
 Finally, when assessing the similarity of the goods or services, all the relevant factors relating to those goods or services themselves should be taken into account.
 These factors include, inter alia, their nature, their intended purpose and their method of use, and whether they are in competition with each other or are complementary.
 
Factors for assessment of the existence of similarity of goods and services. When discussing the mentioned factors, one should bear in mind primarily that the Court of Justice of the European Union, when stating these factors, uses the expression inter alia, which means that, depending on the circumstances of the concrete case, other factors can be of influence on the assessment of existence of similarity of goods and services. In this regard, the mentioned Court delivered a large number of judgments on determining the existence of similarity of goods and services, at the same time giving the interpretation of the mentioned factors. In that sense, factors for assessment of the existence of the similarity of goods and services will be shown through, already mentioned, judgements Pedro Díaz, SA v Office for Harmonisation in the Internal Market (Trade Marks and Designs) (OHIM) in which the court has determined the similarity of condensed milk and cheese,
 and Reckitt Benckiser (España), SL v Office for Harmonisation in the Internal Market (Trade Marks and Designs) (OHIM) in which the court has determined the similarity of preparations for metal polishing and preparations for cleaning waste pipes for the metal-working industry.

Thus, when discussing the nature of mentioned products, the Court has found in Pedro Díaz case that the relevant public is aware of the products' essential characteristic, which pertains to their nature, and considers them above all to be part of the same product family, because of which it has the impression that the products concerned may have the same origin.
 Then, when it comes to intended purpose and method of use, the Court determined that the mentioned products, unlike their nature, have little similarity regarding the mentioned factors, because the fact that both products may be used as cooking ingredients is a characteristic which they share with virtually all foodstuffs.
 
Finally, when it comes to the question whether the products are in competition with each other or are complementary, the Court took the position that the fact that the products have different intended purpose and method of use does not mean that the products cannot be similar, but that the differences regarding the mentioned factors merely confirm that they are separate products which cannot be used as a substitute for one another, because of which they are not in competition.
 Exactly the opposite, they are complementary, since, in the eyes of the relevant public, they belong to a single product family and therefore may be regarded as components of a general range of milk products, capable of having a common commercial origin, because of which they must be regarded as similar.

On the other hand, the Court in Reckitt Benckiser case has, first of all, determined that the mentioned products have similar nature, considering that they contain chemical agents applied to metal surfaces.
 

After that, the Court took the position that products in question have different intended purpose and method of use, starting from the facts that whilst one line of products are intended to be rubbed on metallic objects to make them shine, and thus have a partially aesthetic purpose, other products are intended to be poured into waste pipes to dissolve metallic deposits in order to clean and unblock waste from the metal-working industry, which means that they have a utilitarian purpose.
 
Finally, the Court has found that the products are not in competition, considering that they cannot be used as a substitute one for another in order to achieve the same result, nor can they cover the same type of need.
 
However, the Court took the view that the products are also not complementary, considering that it is neither easy nor common to polish outer surface of waste pipes that are usually built into the structure of buildings.
 Having regard to the mentioned, the Court drew the conclusion that this case regards to the lower degree of similarity of products.

The similarity of signs

If it has been determined that a certain degree of similarity between goods or services exists, we proceed to determination of existence of the similarity of signs. In that sense, the global appreciation of the likelihood of confusion implies, when it comes to the assessment of similarity of signs in question, taking into account visual, aural or conceptual similarity of the signs, whereby the mentioned similarity must be based on the overall impression given by the signs, bearing in mind, in particular, their distinctive and dominant components.
 Namely, the mentioned method of assessment is necessary, bearing in mind that the average consumer normally perceives a sign as a whole, and does not proceed to analyze its various details.
 
When discussing the visual, aural or conceptual similarity of the signs, it is enough that similarity on the basis of just one of the mentioned aspects exists, in order to talk about the similarity of signs, i.e. it is not necessary that similarity of signs exists in respect to all three aspects cumulatively. The mentioned ascertainment is confirmed by the Court of Justice of the European Union when stressing that two signs are similar when, from the point of view of the relevant public, they are at least partially identical with regard to one or more relevant aspects, concretely the visual, aural or conceptual aspect.
 
In this regard, in order to assess the degree of similarity of signs, the degree of their visual, aural or conceptual similarity must be determined and, where appropriate, to evaluate the importance to be attached to those elements, taking into account the category of goods or services in question, and the circumstances in which they are marketed.
 In that sense, as the Court of Justice of the European Union states, visual, aural or conceptual aspects of signs in question do not always have the same weight, because of which it is appropriate to examine the objective conditions under which the signs may be present on the market.
 As the Court further states, if the goods covered by the sign are usually sold in self-service stores where consumer choose the product themselves and must therefore rely primarily on the image of the trade mark applied to the product, the visual similarity of the signs will be more important.
 If, on the other hand, the product covered by the trade mark is primarily sold orally, greater weight will usually be attributed to any aural similarity between the signs.
 
Also, starting from the fact that, as already mentioned, the average consumer only rarely has the chance to make a direct comparison of the different marks, and must place his trust in the imperfect picture of them that he has kept in his mind,
 when assessing the similarity, the rule that the higher attention is paid to those elements of sign which are similar than to those which are different is applied (Miladinović, 2009, р. 96).
Visual, aural and conceptual similarity of signs. Starting from the fact that the mentioned aspects of similarity of signs are general notions, they can best be understood through practical examples. In that sense, we will use the same judgements as with the similarity of goods and services. Thus, in Pedro Díaz, SA v Office for Harmonisation in the Internal Market (Trade Marks and Designs) (OHIM) case, the Court has determined the similarity of CASTILLO and EL CASTILLO signs,
 while in the Reckitt Benckiser (España), SL v Office for Harmonisation in the Internal Market (Trade Marks and Designs) (OHIM) case it has determined the similarity of ALADIN and ALADDIN signs.

Thus, in Pedro Díaz case, the Court, having regard to the fact that the earlier protected sign EL CASTILLO also contains, apart from the mentioned verbal, certain graphic elements, has firstly determined that verbal element is dominant from both an aural and a conceptual point of view.
 Thereafter, the Court took the view that the dominant component of the earlier protected sign EL CASTILLO and the verbal sign CASTILLO are almost identical both aurally and conceptually, because of which the signs themselves are, at the very least, similar.
 
On the other hand, in Reckitt Benckiser case, the Court took the view that signs in question show a high degree of similarity, considering that they are visually very similar, while they are identical from an aural point of view.
 When discussing the conceptual similarity, the Court has found that signs are also identical considering that: “they evoke a character from a story who is associated with an oil lamp made of metal.”
 Finally, the Court drew the conclusion that, having regard to the fact that the signs in question are purely word signs, there is nothing to distinguish between them, apart from the very minor difference in their spelling.

Distinctiveness of the earlier protected sign

After it has been determined that between signs in question a certain degree of similarity does exist, we proceed to the determination of the existence of possible distinctiveness of the earlier protected sign. That also means that, if between concrete signs similarity does not exist, there is no need for determining the degree of distinctiveness of the earlier protected sign.
 The distinctiveness represents the capacity of the sign to identify the goods or services for which it has been registered as coming from a particular undertaking, and thus to distinguish those goods or services from those of other undertakings.

The need for determining the degree of distinctiveness was defined by the Court of Justice of the European Union when stated that: “the more distinctive the earlier protected sign, the greater will be the likelihood of confusion.”
 The mentioned relation of the distinctiveness of a sign and the likelihood of confusion has for a consequence the fact that signs with a high degree of distinctiveness, either per se or because of the reputation they possess on the market, enjoy broader protection than signs with a less distinctive character.
 

When discussing the assessment of the existence of distinctiveness of an earlier protected sign, it must also be appreciated globally, whereby inherent characteristics of the sign should be taken into account, including the fact that it does or does not contain an element descriptive of the goods or services for which it has been registered, the market share held by the goods or services marked by the sign, then how intensive, geographically widespread and long-standing use of the sign has been, the amount invested by the undertaking in promoting the sign, the proportion of the relevant section of the public which, because of the sign, identifies the goods or services as originating from a particular undertaking, and statements from chambers of commerce or other trade and professional associations.

The concept of “likelihood of association”

When discussing the concept of likelihood of confusion mention should be made to the concept of likelihood of association, i.e. clarification should be made to the relation between these two concepts. In that sense, article 5 paragraph 1. point (b) of the Directive stipulates, inter alia, that the likelihood of confusion includes the likelihood of association. The likelihood of association was defined by the Court of Justice of the European Union in SABEL BV v Puma AG, Rudolf Dassler Sport case as a situation where the public considers the sign to be similar to the trade mark, because of which the perception of the sign calls to mind the memory of the trade mark, although the two are not confused by the public.
 Namely, in the mentioned case the question arose whether the mentioned article of the Directive could be applied in a situation where neither the likelihood of direct nor indirect confusion exist, but only the likelihood of association.
 However, the Court took the view that from the wording of article 5 paragraph 1. point (b) of the Directive, which stipulates that the likelihood of confusion includes the likelihood of association, follows that the concept of likelihood of association is not an alternative to that of likelihood of confusion, but serves to define its scope.
 In that sense, the concept of likelihood of association represents just one of the factors which should be taken into account while assessing whether there exists the likelihood of confusion in the concrete case.

The global appreciation of “the likelihood of confusion”

As already stated, the existence of the likelihood of confusion is appreciated globally, taking into account all the above-mentioned factors, as well as their interdependence. In this regard, the mentioned global appreciation can best be shown on a practical example, therefore, we will again use the Reckitt Benckiser case, in a manner in which we will show all the above-mentioned factors in one place, as well as the assessment which the Court has given after determining their existence.
Thus, in the mentioned case, the Court, starting from the type of product in question (preparations for cleaning waste pipes for the metal-working industry), has determined that the relevant public, i.e. the average consumers of the concrete type of goods or services consists of persons operating in the metal-working industry.
 Then, the Court has determined the level of attention of the relevant public, by taking a position that the mentioned average consumers are likely to evince a high degree of attention when selecting the mentioned products.
 

Thereafter, the Court drew the conclusion that the concrete case is a case of the lower degree of similarity of products.
 Namely, the Court has determined that products (preparations for metal polishing and preparations for cleaning waste pipes for the metal-working industry) have the same nature, but different intended purpose and method of use, as well as that they are products which are not in competition with each neither are complementary.
 In this place it is significant to point out that the Court has found that the similarity of products exist, although the similarity in regard to all the factors which relate to the mentioned products is not determined. Namely, the Court has taken this position when making the global appreciation of the similarity, and bearing in mind the rule that the similarities between the goods or services outweigh the differences.
 

When discussing the similarity of signs the Court took the view that the signs in question (ALADIN и ALADDIN) show a high degree of similarity, considering that they are visually very similar, while they are identical from an aural and conceptual point of view.
 
When discussing the distinctiveness of the signs, the Court has firstly pointed out that the proprietor of the earlier protected sign did not produce appropriate evidence with regard to the above-mentioned factors for determining the distinctiveness, and that the assessment of the distinctiveness must be made on the basis of available factors (these are the inherent characteristics of the sign, which include the fact whether the sign contains descriptive elements regarding to goods or services for which it is registered).
 In that sense, the Court has firstly found that the Aladdin is well known as the hero of one of the tales from the Thousand and One Nights, who found an oil lamp made of metal, which, when rubbed, conjured up a genie who grants the wishes of the owner of the lamp.
 Thus, the word Aladdin evokes both one of the possible methods of use of the goods covered by the earlier sign, and the allegedly miraculous nature of the goods.
 In addition to that, the Court has determined that verbal sign ALADDIN contains no element which is descriptive of the goods for which it has been registered.
 The Court then took the view that the mentioned sign has a high capacity to identify the goods for which it has been registered as coming from a particular undertaking, and thus to distinguish those goods from those of other undertakings, i.e. that it has a high degree of distinctiveness.
 
After determining the existence of the mentioned factors, the Court went on to the global appreciation of the likelihood of confusion, i.e. to the determination of interdependence of the factors, whereby it payed special attention to the interdependence of the degree of similarity of signs and the degree of similarity of marked products. 

In accordance with the mentioned, the Court has taken into account that a lesser degree of similarity between goods or services in question may be offset by a greater degree of similarity between the signs, and vice versa.
 Also, the Court regarded that signs with a high degree of distinctiveness enjoy broader protection than signs with a less distinctive character.
 Starting from the mentioned, the Court took the view that there may be a likelihood of confusion, despite the lesser degree of similarity of the products, if the signs show a high degree of similarity, and the earlier protected sign has a high degree of distinctiveness.
 

Finally, when discussing the Reckitt Benckiser case, it remained to the Court to solve the problem of the high degree of attention which the average consumers are likely to evince when selecting the mentioned products, i.e. the problem of interrelation of the mentioned factor with other mentioned factors. In that sense, the Court took the view that, although the mentioned products evince a lower degree of similarity, they display a link with cleaning and metal, whereby the mentioned connection is further strengthened by the fact that the signs at issue are conceptually identical, and may themselves appear linked to the products which they relate to, because they evoke a character from a story who is associated with an oil lamp made of metal.
 In such circumstances, it is possible that the relevant public will perceive the products in question as part of a single range of cleaning products related to metal.
 Finally, the Court concluded that even if that public is aware of the differences in the way the mentioned products are manufactured, it will not necessarily conclude that those differences prevent a single undertaking from manufacturing or marketing both types of product.
 

Having regard to the mentioned, the Court took the position that the fact that the relevant public is composed of persons operating in the metal-working industry, who evince a high degree of attention when selecting the mentioned products, and the fact that it is a case of a lower degree of similarity of products, are not sufficient, in the view of the high degree of similarity of the signs and the high degree of distinctiveness of the earlier protected sign, to prevent the public from thinking that the products come from the same undertaking or, from economically-linked undertakings, because of which there exists a likelihood of confusion in this case.

CONSLUSION

The scope of trade mark as a subjective right, i.e. the limits of protection acquired by the trade mark, are determined depending on the circumstances of each concrete case. In other words, each sign protected by the trade mark enjoys a different scope of protection, which means that it is a factual issue, to which the answer cannot be given in advance. In that sense, solutions stipulated by the Directive which are related to the mentioned problem, represent only a starting point for determining the scope of trade mark as a subjective right, i.e. the framework in which the practice may move. The mentioned solution is conditioned by, on one hand, the inability of the legislator to follow the everyday movement of commercial life, and on the other hand, by the fact that determining the existence of the likelihood of confusion depends largely on the subjective elements which are not suitable for precise defining with relevant legal norms. 

Namely, when determining the scope of protection, we start from the concept of likelihood of confusion, whereby the mentioned concept is not defined by the Directive, but the Directive only gives its frameworks, which are identity, i.e. similarity of goods and services on the one hand, and identity, i.e. similarity of signs on the other. Starting from the mentioned frameworks, the practice has determined the elements on the basis of which the existence of the mentioned similarities is determined, and therefore the existence of the likelihood of confusion. However, the mentioned elements cannot be treated as rules on the basis of which we could in advance give an answer on the existence of the likelihood of confusion, i.e. on the basis of which we could in advance determine the scope of protection acquired by the concrete trade mark. Such conclusion is conditioned by the fact that the assessment of mentioned similarities is made by the average consumer, which implies individual approach in each concrete case.
Thus, the scope of protection which is acquired by the trade mark as a subjective right is determined particularly for each sign protected by the trade mark, starting from the circumstances of the concrete case, on the basis of certain elements whose existence depends on the assessment of the average consumer, which includes certain subjective factors in the mentioned assessment, whereby the mentioned assessment must move in the framework established by the Directive.

Summary

With trade mark as a subjective right the signs which in the course of trade serve for marking the goods or services of one undertaking for the purpose of distinguishing identical or similar goods or services from other undertaking, are protected. In order to achieve the mentioned aim, the trade mark proprietor can oppose all third parties to use in the course of trade without his consent a sign which is identical with the trade mark in relation to goods or services which are identical with those for which the trade mark is registered, as well as the sign which is identical or similar with his sign protected by the trade mark, for marking the goods or services which are identical or similar with those the trade mark is registered for, if there is likelihood that, because of that identity or similarity, confusion arises on the part of the relevant public regarding the origin of the goods or services marked by the trade mark.

However, unlike the first situation, i.e. the usage of the identical sign for marking identical goods or services, which is largely simple for resolving, one of the most complex problems which arises with regard to the protection of rights of the trade mark proprietor concerns the second situation, i.e. the concept of likelihood of confusion, which at the same time represents the most important element for determining the scope of trade mark as a subjective right.

In relation to the mentioned it should be emphasized that the notion of likelihood of confusion is not defined by the Directive, but the practice itself, and primarily the Court of Justice of the European Union has determined the elements on the basis of which its existence is determined. The mentioned elements are primarily, the relevant public, the similarity of goods, i.e. services, and the similarity of signs. In order to determine the scope of protection acquired by a certain trade mark, it is necessary to define the mentioned elements, depending on the circumstances of each concrete case, by following the criteria of defining established by the Court of Justice of the European Union.

Thus, when discussing the relevant public, the basic criteria of its defining is the average consumer of the concrete type of goods or services who is reasonably well-informed and reasonably observant and circumspect, whereby it is necessary to determine the level of his attention, depending on the type of goods or services at issue. Then, when it comes to the similarity of goods, i.e. services, we start from their nature, intended purpose, their method of use, as well as from the fact whether they are in competition with each other or are complementary. When discussing the similarity of signs, we take into account visual, aural or conceptual similarity of the signs, whereby the mentioned similarity must be based on the overall impression given by the signs, bearing in mind, in particular, their distinctive and dominant components. Finally, when the mentioned elements are determined, the Court performs the global appreciation of the likelihood of confusion, by taking into account all the previously determined elements, as well as their interdependence. 

Thus, for the trade mark to achieve its purpose, i.e. in order to disable the confusion in the course of trade regarding the origin of the goods or services marked by the trade mark, it is necessary to precisely determine its scope, i.e. the limits of protection which it affords to its proprietor regarding the concrete sign. In the mentioned manner the interests of legal certainty are ensured, bearing in mind that by enabling the consumers to distinguish the goods or services marked by the trade mark from the goods or services which have other origin, the interests of trade mark proprietor, as well as interests the of consumers, are protected.
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