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Abstract

Increasing the investment activity of the existing companies and stimulating the
incorporation of new companies is one of the factors of economic development. Many
factors determine the scope of economic activity in a country, one of them is the
procedure for incorporating economic entities. If we start from the assumption that the
investor, domestic or foreign, has assessed the possibility of profiting in a specific
economic environment, the first step in the realization of their business idea is the
incorporation of their company. The legislation in Serbia provides an opportunity for a
significant part of the procedure for incorporating business entities to be conducted
electronically. Using this opportunity implies the knowledge of several laws related to
the procedure for incorporation registration, as well as mastering new e-methods of
communicating and running business. In this paper, we point out the normative solutions
related to the e-registration of companies in Serbia and the problems in the practice that
the founders encounter. E-registration of business entities entails the understanding of
numerous e-instruments such as: e-documents, qualified e-signature, e-address, user
applications, qualified e-time stamp and others. Memorandum of Association and other
acts can be made in written or e-form, so the question arises whether all documents
when forming a company can be in e-form and how an e-document can be materialized
without losing legal force. Another legal obligation in our country, for some companies,
is the e-records of beneficial owners. We will deal with these and other practical issues
that the founders of companies in Serbia face in this paper.
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OCHUBAIBLE ITPUBPEJHUX JIPYIITABA Y CPEUJM —
3ACTYIUbEHOCT EJIEKTPOHCKE
U TPAJIMLIMOHAJTHE ITPOLEAYPE

Arncrpakr

IloBehame MHBECTHLIMOHE AKTUBHOCTH MOCTOjehMX MPUBPEIHUX APYIITABA U CTH-
MyJIHCamke OCHUBAaka HOBUX JPYIITABa jecTe jefaH of (pakTopa MPUBPEAHOT Pas3Boja.
MHoro ynHMIana JeTepMUHMIIE OOMM NPUBPEIHE aKTHBHOCTH Y jeIHO] OpIKAaBH, je-
JIaH OJ] BHX jecTe W MpOoIleypa OCHHBamba MPUBPEIHUX cy0jexara. YKOINKO mohemo
OJ1 TIPETIIOCTaBKe Ja je MHBECTUTOP, JoMahH WM CTPaHH, MPOLEHHO MOT'yYhHOCT mpo-
¢uTnpama y KOHKPETHOM IPUBPEIHOM aMOMjEHTY, IIPBH KOPaK y pealn3alnji Bero-
BE IIOCJIOBHE HJIEj€ jeCTe OCHUBAME MPHBPEAHOT APYIITBA. 3aKOHOAABCTBO y CpOuju
Hpy’a MOTyhHOCT 1a ce 3HauajaH Jeo Hpolefype OCHHUBAmba NPUBPEAHHUX cy0jekara
CIIPOBOJM €NEKTPOHCKUM myTeM. Kopuinheme oBe MoryhHoCTH moxpasyMeBa Mo3Ha-
Bamk€ BHUILE 3aKOHA KOjH C€ OJHOCE Ha MPOLEAYPY PETMCTpAalfje OCHHBAMba, Kao U
CaBJIaJlaBabe HOBUX EIEKTPOHCKUX HAYMHA KOMYHHKAIMje U IIOCIIOBamba. Y OBOM pa-
Iy YKa3yjeMo Ha HOpMAaTHBHA pElICHa Be3aHa 3a e-PerHCTPalyjy MPUBPEAHUX APYII-
taBa y CpOuju u npobieme y IpakcH ca Kojuma ce ocHuBauu cycpehy. E-perucrpa-
IIMja MIPUBpPETHNX CyDjeKkara MOBJIauM pa3yMeBame OpPOjHUX e-MHCTyMEeHaTa Kao IITO
Cy: e-IOKYMEHTH, KBaJIM(HUKOBAHU e-TIOTIIHC, €-aJpeca, KOPUCHUYKE allIMKanuje,
KBATN(HUKOBAHN €-BPEMEHCKH XHT U Apyrd. OCHUBAYKH U APYTH aKTH MOTY CE Cadu-
HHUTH y HaIlMPHO] WM eJIEKTPOHCKO] (POPMH, T1a Ce ITOCTaBIba MUTAE Ja JIU CBH JIOKY-
MEHTH IPHINKOM OCHHMBamba JIPYIITBA MOTY OMTH Yy €-00JMKY H KaKo Ce €-JOKYMEHT
MOJKEe MaTepHjaan30BaTh He ryoehn mpaBHY cHary. Jomr jejHa o 3aKOHCKHX 00aBe3a
KOJI Hac, 3a HeKa NPUBPEIHA JPYIITBA, jeCTe M €-CBUJCHIMja CTBapPHHMX BIACHHKA.
OBUM M JIPYyTHM MPaKTHYHHM NHTabUMA, ca KojuMa ce cycpehy ocHHBa4YM mpHBpes-
HUX JpymTaBa y Cpouju, 6aBuhiemo ce y oBoM paiy.

Kibyune peun:  ocHUBam-e NIPUBPEAHUX IPYIITaBa, e-perucTpanyja, AreHnuja 3a
MIPUBPEIHE PETUCTPE, PEryIaTHBa, IPAKTUYHA IUTamKkA.

INTRODUCTION

The significance of investments in national economies, as well as
their determining factors will not be dealt with in this paper. We will only
start from the ascertainment that the investment climate in Serbia is not
favourable for a large number of investors, particularly the small ones.!
Underlying all investment decisions is the tradeoff between risk and ex-
pected return (Jones & Jensen, 2019: 9). If the investors, based on the as-
sessment of returns and risks, want to do business in Serbia, the imple-
mentation of their investment decision is initiated with the registration in
the competent register. The World Bank observes that Serbia made the

1 This is also confirmed by the EU Progress Report for Serbia 2020, stating that
private sector is hampered in Serbia due to weaknesses in the rule of law, judicial
inefficiency, corruption being an issue of concern, and unfair competition
(https://www.mei.gov.rs/srp/dokumenta/eu-dokumenta/godisnji-izvestaji-ek).
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procedure of company formation more complicated by requiring them to
obtain an e-certificate and register their ultimate beneficial owners sepa-
rately after the incorporation.? The purpose of this paper is to assess the
simplicity of procedures for incorporating business entities in Serbia, the
scope of presence of traditional and e-procedure registrations, e-
registration significance, as well as the effects of legal regulations imple-
mentation in e-programmes. Digitalisation of all segments of life has also
affected the procedure for business entities incorporation. Interpretation
and application of legal regulations get a new dimension when imple-
mented through e-programmes. In other words, digitalisation can facili-
tate traditional procedures and services, but it can also complicate the ap-
plication of legal solutions (Mason & Seng, 2017). During the state of
emergency, caused by Covid-19, the number of e-registrations for incor-
porating LTDs and sole traders increased by more than 30% compared to
the preceding period® indicating the significance of e-registrations in gen-
eral, and particularly under the circumstances of impeded interpersonal
communication. The recovery from the coronavirus pandemic provides a
unique opportunity for transformation — the innovative retooling needed
to thrive in the new, more digital world created by the pandemic (Europe-
an Investment Bank, 2021). The Business Registers Agency of the RS
(BRA) digitalised many of its services. Currently, sole traders and com-
panies with limited liability (LTDs) may register electronically, therefore,
a major part of this paper is dedicated to these business entities. Generally
viewed, using e-services in Serbia has been proceeding at low pace. The
lack of knowledge of digital technologies and ignorance about using e-
services are some of the reasons citizens keep using old, lengthy, admin-
istrative procedures. Having been accustomed to documents in paper
form, many persons avoid e-documents and doubt their legal force. The
assessment of simplicity degree of the procedure for incorporating busi-
ness entities in Serbia, being the basic aim of this paper, will be achieved
through: a normative and comparative analysis of regulations in Serbia
and the EU; we will go through the incorporation procedure in the BRA;
we will point out the most common issues in practice encountered by
founders; we will collect data from lawyers who provide such incorpora-
tion services; conclusions will be presented on the basis of empirical,
normative and theoretical knowledge.

2 https://openknowledge.worldbank.org/bitstream/handle/10986/32436/9781464814402.pdf
3 https:/www.apr.gov.rs/infografike.4320.html?infold=26


https://openknowledge.worldbank.org/bitstream/handle/10986/32436/9781464814402.pdf
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LEGAL REGULATIONS

Decision and procedure linked to the incorporation of business
entities requires knowledge of many regulations. At the BRA website, 37
laws and 47 by-laws are listed, which are related to its registers.* The
legal form of a business entity, business activities that the founders intend
to engage with, proprietary structure, material or e-form for the delivery
of data etc., determine the application of concrete regulations. The
multitude of such legal acts (the so-called “inflation of regulations”)
(Vasiljevié, 2016: 14), dilemmas related to their interpretation, as well as
the obligation that the registration of some data must be conducted
electronically, explain the need for using professional services (lawyers
and other persons) in order to meet all the legal obligations for registering
in the BRA, which increases founders’ costs, but saves time. Following
this line of reference, we list some of the national regulations. Companies
Law (2019, CL), represents the legal ground for making decision on the
legal form of a legal entity by its founders, which is most suitable to
them.% This law regulates the incorporation of legal entities, management,
changes in them, and dissolution. Based on the assessment of advantages
and risks, founders decide whether they will conduct business as a legal
person in the form of: general partnership, limited partnership, limited
liability company or joint stock company, or they will do business as a
natural person (sole trader)®. The procedure for their incorporation
depends on this decision. Currently, the number of registered sole traders
is twice the number of business companies.” The registration of data on
shareholders is performed in compliance with the Law on the Capital
Market (2020, LCM), while the registration of the members of other
business entities in compliance with the Law on Registration.
Incorporation, organisation and activities of the BRA are regulated by
Law on Business Registers Agency (2011, LBRA); while Law on the
Procedure of Registration with the Business Registers Agency (2019,
LPR, orig. ZPR) regulates the registration procedure for data and
documents, kept by the BRA. As this law also regulates the possibility of
submitting e-applications and e-documents for registration, the Law on
Electronic Document, Electronic Identification and Trust Services in
Electronic Business (2017, LED) is applied. Law on Certification of
Signatures, Manuscripts and Transcripts (2018) is applied in relation to
submitting a registration application and accompanying documents. To
any issues not related to the registration procedure, and not specifically

4 https://www.apr.gov.rs/propisi.2426.html

5 See Vasiljevi¢, 2013: 151-408 and Nikoli¢, Mojasevi¢, 2016: 96-111.

6 On special forms of business entities, see Kraakman et al., 2009: 17-18.
7 https:/iwww.apr.gov.rs/infografike.4320.html?infold=8
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regulated by the LPR (LPR, 2019, art. 4), General Administrative
Procedure Law (2018) will be applied. Following the incorporation, for
the majority of companies, there is an obligation to record their beneficial
owners (Law on the Central Records of Beneficial Owners, 2019, LBO). The
BRA’s work is also regulated with the Law on Public Agencies (2018). The
Law on Accounting defines the thresholds for the classification of business
entities according to size (micro, small, medium, and large) (Law on
Accounting, 2019, art. 6), on which their obligation to prepare and publish
financial and other reports depends. In the EC Progress Report on Serbia
20208, the amendments to this Law are positively assessed, in the part where
the threshold for defining smaller companies is redefined, decreasing their
costs due to exempting them from the obligation of creating specific reports.
This report also states the amendments to Law on Auditing (2019), which
precisely defines the requirements for performing audits. Out of the legal
regulations significant for registration in the BRA, we will also mention the
Rulebook on the content of the Business Entities register and documentation
required for registration (2016, hereinafter: Rulebook), as well as the
Decision on fees for registration and other services provided by BRA (2021,
hereinafter: Decision on Fees). After the Decision on Incorporation has been
issued, the registered entity opens a commercial account with a bank and has
the possibility to use this decision in e-format that is closely regulated with
the Decision on detailed conditions and manner of opening, maintaining and
closing current accounts (2018). Retrieving data in e-format from the BRA is
closely regulated with the Decision on the method, conditions and fees for
data retrieval in electronic format on the status and other changes of legal
and natural persons registered with the Business Registers Agency (2011,
hereinafter: Decision on e-data retrieval). The EU has common rules in
relation to incorporation and registration of business entities, as well as the
conditions for publishing any information thereof. Considering Serbia's
commitments to the EU, we will recall the EU Directive (Directive EU,
2017)° referring to the registration of business entities.

SERBIAN BUSINESS REGISTERS AGENCIES

The BRA was founded in 2004 (LBRA, 2011, art. 1), with the goal
to: have all the registers of business entities kept in one institution; sim-
plify previous incorporation procedures; increase the efficiency of the
public administration, not burdening the Budget'? of the Republic of Ser-
bia, by financing the BRA through the fees for rendered services. The

8 https://www.mei.gov.rs/upload/documents/eu_dokumenta/godisnji_izvestaji_ek_o_n
apretku/serbia_report_2020_SR.pdf

9 https://eur-lex.europa.eu/eli/dir/2017/1132/0j

10 Any lack of assets in the BRA is provided from the RS Budget (LBRA, 2011, art. 6).
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https://www.mei.gov.rs/upload/documents/eu_dokumenta/godisnji_izvestaji_ek_o_napretku/serbia_report_2020_SR.pdf
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BRA was founded on the basis of the EU recommendations ordering that
an agency of this type deals with administrative work, i.e. the registration
of business entities and not with any actual control thereof, especially not
in the incorporation phase. The control of business operations of regis-
tered entities is performed by other institutions dealing with: inspection
surveillance, ensuring the observance of agreements, judicial authorities,
etc.!! The BRA keeps different registers such as unique, centralised, pub-
lic, electronic databases, as the registers of: business entities, pledges, fi-
nancial leasing, associations, financial statements, bankruptcy estate,
etc.!? The centralised database of registered entities facilitates business
decision making, and also facilitates work of the state authorities and in-
stitutions. The size and method of paying fees for service users are deter-
mined by the BRA Management Board, with the consent of the Govern-
ment. The fee for the registration of business entity incorporation current-
ly amounts to RSD 4,900 (for the sole trader - RSD 1,500; and for e-
registration RSD 1,000), for the registration of status change RSD 5,500
as per the legal entity participating in such a change, for registration data
on bankruptcy over a legal entity RSD 10,000 (over a micro legal entity
RSD 5,000) (Decision on Fees, 2021, art. 2, 4, 4a, and 7). Reading the
Decision on fees for the BRA's services, we observe that there is no suffi-
ciently elaborated difference in fees according to the economic power of
business entities. We stated the difference in fees in case of bankruptcy
between micro legal entities (they pay half the fee in comparison to larger
entities) and larger legal entities (the Rulebook does not specify whether
this refers to small, medium or large legal entities), but the other registra-
tion fees also lack such solutions.*® A register is run by the registrar, a
natural person, having significant powers, but also responsible for the le-
gality and security of register keeping. The registrar specifies the manner
of keeping the register, adopts a decision on the entry of data and pre-
scribes registration application forms (LBRA, 2011, art. 10a and 10b).
The registered data and documents in the BRA are public and available to
all people, via the BRA’s website. The accuracy of data in the registers is
presumed and represents the ground for exercising the right in legal trans-
actions (LPR, 2019, art. 3 items 1 and 2). In practice, registration of data
and documents in the BRA is not simplified enough, which will be dis-
cussed further.

1 https://www.apr.gov.rs/o-agenciji.1902.html

12 https://www.apr.gov.rs/o-agenciji/svi-registri-na-jednom-mestu.1905.html

13 Registration is the act of entering, changing or deleting data and documents in the
registers kept by the BRA (LPR, 2019, art. 2 item 3).
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Business Entities Register

The Business Entities Register (hereinafter: the Register) has been
kept by the BRA since 2005. The following entities are registered therein:
sole proprietors, companies, public enterprises, domestic and foreign
company branch offices and foreign company representative offices, as
well as other organisation forms in the RS (hereinafter: registered enti-
ties) (Rulebook, 2016, art. 2). Numerous data are entered in the Register,
some mandatory, and some optional. The most significant data that are
registered are: business name; registered seat; date of incorporation; tax
identification number (TIN); legal form; predominant business activity;
person authorized to represent; basic capital; share capital and sharehold-
er's share and contribution, etc. (Rulebook, 2016, art. 3 and 4). The regis-
tration procedure is initiated by submitting a registration application; for
the incorporation of a company, this is a form (JRPPS/Integrated Regis-
tration Application for the Formation of Legal Entities and Other Entities
and Registration in the Unified Register of Taxpayers); while for the oth-
ers, the applications can be filed in the form of a written submission.** A
registration application is filed by the founder, while applications for
change or deletion are, by default, filed by the director, i.e. the company’s
legal representative. In all such cases, the application can also be filed by
a proxy.!> After the incorporation, business entities are obliged to register
any relevant changes. Business entities can also publish other data rele-
vant for legal transactions in the Register (Rulebook, 2016, art. 24-53).
The obligation to register the liquidation proceedings is of special signifi-
cance (Rulebook, 2016, art. 57-61). At a party's request, along with a
specified fee, the registrar issues excerpts, copies and certificates refer-
ring to data and documents from the Register (LPR, 2019, art. 38). Doc-
uments and data, which in compliance with Serbian regulations must be
registered, are harmonised with those provided for in article 14 of EU Di-
rective, 2017. Article 16 of the Directive prescribes that the member
countries are obliged to make all the prescribed data and documents pub-
licly available and that all registered companies have European Unique
Identifier (EUID). E-copies of documents and data that the companies are
obliged to register in the EU, are available to all the registers in the EU,
via the system of interconnection of registers by electronic means (Di-
rective EU, 2017, art. 18).

14 https://www.apr.gov.rs/registri/privredna-dru%C5%Altva/uputstva.2028.html
15 https://www.apr.gov.rs/registri/privredna-drustva/uputstva/opsta-uputstva.2029.html
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FORMATION PROCEDURE

Upon the receipt of an application, the registrar verifies that the
registration requirements have been met and issues a decision adopting the
application (can also be partly adopted) or rejects it (some shortcomings
can be rectified subsequently, with a new application, paying a half of the
fee). The registrar is obliged to decide on the application within a 5-
business-day period from the date of receiving the application (LPR, 2019,
art. 14-19.). The decisions of the registrar are promptly published, as well
as the registered data and documents. The registration produces legal effect
the date after the publication date. Against the registrar's decision, the
applicant may appeal to the competent Minister, through the BRA, within a
30-day period from the date of the decision publication (LPR, 2019, art. 25,
28 and 29). The Minister decides on the appeal within a 30-day period from
the day of the receipt thereof. The LPR (2019) did not regulate a Minister's
“silence” situation. In this case, the provisions of the Law on
Administrative Disputes referring to failure to issue an administrative act
by the second instance administrative authority will be applied (Lepetic,
2010, p. 198), i.e. the appeal shall be considered rejected representing the
ground for instigating an administrative dispute (Law on Administrative
Disputes, 2009, art. 19). The decision of the Minister shall be final and an
administrative dispute may be instigated against it. Against the final
decision of the Administrative Court, the party and the competent Public
Prosecutor may file an application to the Supreme Court of Cassation for
reviewing the court decision (LPR, 2019, art. 32). One of the legal means
usable in relation to the formation of a legal entity is also the complaint for
determining the validity of incorporation registration. This complaint may
be raised by a party having a legal interest, and believing that: false data are
stated in the application, fraudulent documents or documents issued in an
illegal procedure or documents containing false facts are used, and other
legal reasons. Such lawsuit can be filed within a 30-day limit from the date
the plaintiff learned of the reasons for invalidity, and within a year’s period
from the date of registration at the latest. The registrar is obliged to register
the existence of such a dispute for establishing the invalidity of registration.
If the invalidity of the registration of a business company has been
determined by a legally binding court decision, the procedure for forced
liquidation of such company will be instigated (LPR, 2019, art. 33 and 34).
The invalidity of incorporation also entails the issue of legal security and
trust in the existence of companies participating the legal trade (Jevremovi¢
Petrovi¢, 2016: 82). In relation to registering data in the BRA, the criminal
offence against any person who submits false data to the Register, or
delivers a false or falsified document, is provided for. The subject would
face a sentence of three months to five years in prison for such criminal
offence (LPR, 2019, art. 45).
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FORMATION OF A SOLE TRADER

A sole trader can only be a legally capable natural person (CL,
2019, art. 83). For registration, the sole trader files a single application
form for the registration of the incorporation of business entities and other
entities and for the registration in the integrated taxpayers’ register,
supported by a document on identity (Rulebook, 2016, art. 7). After the
incorporation, the sole trader is obliged to register all the relevant data
linked for their business operations (Rulebook, 2016, art. 21, 22 and 23).
Strike-off of a sole trader from the Register can be: at their request
(deregistration), by operation of law or in the case of change of legal
form. If the sole trader wants to continue business operations in the form
of a business company, they concurrently submit an application for the
registration of a company (Rulebook, 2016, art. 55 and 56).

E-registration of sole traders has existed in Serbia since 2018. The
procedure of e-incorporation will be dealt with on the example of an LTD
in more detail later; therefore, in this part, we point out to the dilemmas
that sole traders have in the e-registration procedure. Technical
conditions, access to databases and the entire e-procedure registration is
almost identical for LTDs and sole traders, whereas in the case of the
latter, founders are adult natural persons and the e-registration service fee
are lower than for an LTD.® An e-registration procedure for the
incorporation of sole traders is initiated by filing an e-application through
the BRA system; and this application may be filed by a future sole trader
or their authorised representative (based on a PoA in the e-form bearing
the e-signature of the future sole trader). When legal norms become the
part of e-programme, the fulfilment of legal requirements gets a new
form. Imperfections of the e-programme and non-compliance with the
defined manner of data entering can make incorporation and business
operations of business entities difficult, in the part linked to their
registration in the BRA. The e-applicant must take care about the use of:
letters (e.g. B or DJ), abbreviations, spelling mistakes, etc. Such a
procedure of data entering in the BRA registers is strictly formal and
requires identicality in stating data in all documents, which are used
during registration. In case of e-registering a sole trader, save for the
application, all the supporting documents must be in e-format and bear
the authorised person's e-signature. When completing an e-application,
users have many dilemmas (defining the business name, activity, etc.);
therefore, the BRA aiming to provide assistance, published the instructions
on their website.'” After the decision on the incorporation through e-

Bhttps://www.apr.gov.rs/usluge/eusluge/eregistracija-osnivanja-
preduzetnika.2406.html
7 https://iwww.apr.gov.rsfusluge/eusluge/eregistracija-osnivanja-preduzetnika.2406.html
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registration has been issued, the sole trader opens a commercial account
in a bank. The decision on incorporation does not have to be on paper, it
can be delivered in e-form, along with the other documentation, or the
bank will obtain the data viewing them directly in the Register or will
obtain such data sending a request to the BRA.18

FORMATION OF COMPANIES

A company is a legal entity acquiring such a capacity through
registration in the Register of Business Entities (CL, 2019, art. 3). Members
of companies, founders and entities that subsequently join it, may be natural
and legal persons. Registration of data and documents of companies and sole
traders, prescribed by Companies Law is carried out in accordance with Law
on the Procedure of Registration in the BRA (LPR, 2019, art. 5). A
registration procedure is initiated by filing a registration application in the
BRA (it can be ex officio, if it is provided for by the Law or is in the public
interest) (LPR, 2019, art. 7), electronically or in paper by delivering their
written submissions (personally or by post) (LPR, 2019, art. 6), by the
authorised person (LPR, 2019, art. 2 items 4, 6 and 12). The application may
be filed by: the person authorized to represent the legal entity; the person
authorized for the registration and the founder (LPR, 2019, art. 5a). Data on
persons that must be registered in the BRA are, as follows: For a national
natural person - personal name and unique identification number of citizens;
for a foreign national - personal hame, passport number and country of issue,
i.e. foreigner’s personal identification number, i.e. foreigner’s identity card
number and country of issuance; for a national legal person - business name,
registered seat and registration number; for a foreign legal person - business
name, registered seat, number in the foreign registry and the country where it
is registered (CL, 2019, art. 9a). Seemingly a clear legal formulation creates
dilemmas when applied. So foreign nationals, appearing as founders in the
RS, at the very start of incorporation encounter administrative difficulties.
Say, when the founder is a foreign legal person, establishing their identity
can be a problem in practice. An e-extract, as a proof of identity of the
founder - a foreign legal person, cannot be used in the registration procedure
in the BRA for now. The extract must be on paper, an original or certified
copy, and must contain a certification by the competent authority. If the
founder is a foreign natural person, the dilemma is which identification data
to register and if more data can be registered. The BRA’s stand is that a
foreigner, besides registering their own personal name, optionally can also

18 Decision on closer conditions and manner of opening, keeping and closing current
accounts (2018, item 14, para. 3), as well as the Decision on the manner, conditions
and fees for retrieving data in electronic form on any status and other changes of legal
and natural persons registered in the Business Registers Agency (2011).
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register the personal number for foreigners or optionally can also register the
foreigner’s personal number along with the number of their foreign ID
number (if originating from an EU country). If the foreigner registers more
data, an e-certificate is linked to one of them (not stating which one) and if
any registered data is changed, possibly the applicant will not be able to sign
the specific request'® electronically. At the occasion of company
incorporation, the memorandum of association signed by the company
members must be submitted. Memorandum of Association and Articles of
Association can be drafted in paper or e-form, which determines the manner
of their registration. A joint stock company besides the Memorandum of
Association also has the Articles of Association (CL, 2019, art. 11). If the
Memorandum of Association is submitted in paper form, the signatures are
certified in compliance with the law regulating certification of signatures, and
if it is an e-document, the certification of documents are replaced by e-
signatures of the company members. Companies are obliged by the law to
have a separate mailing address and e-address (CL, 2019, art. 20 and 21).

Registration of general partnership and limited partnership may only
be performed by filing submissions to the BRA. On the occasion of
incorporating these companies, the following is submitted: registration
application, certified incorporation agreement, document on members’
identities, decision on appointing a representative (if not appointed by the
agreement on association), certificate on payment of cash contribution and
the assessment of the value of non-cash contribution (Rulebook, 2016, art. 6,
8 and 9). The procedure of incorporating Joint Stock Companies (JSC) is
more complex compared to other companies. For a JSC registration, besides
the registration application, the following should be attached: the
memorandum of association of the company with notarial certificate on the
payment of cash shares and appraisal of the non-cash capital contribution;
decision on the appointment of the company managers, unless appointed in
the articles of association; decision on the appointment of the members of the
supervisory and executive boards (where a two tier system), unless appointed
in the articles of association; and the decision on the appointment of the
company’s authorized representative, unless appointed in the articles of
association (Rulebook, 2016, art. 11). The payment of subscribed cash capital
contribution to a JSC will be proved by an attached document (Bank Account
Balance Statement?®) of the Central Securities Depository and Clearing
House (hereinafter: CSDCH) on the subscription of shares. In case of non-
cash contributions, in addition to the application and the appraisal of non-
cash contributions, the CSDCH document on the subscription of shares will
be attached (Rulebook, 2016, art. 46 para 2 and 4).

19 https://www.apr.gov.rs/registri/privredna-drustva/pitanja-i-odgovori/pitanja-i-
odgovori.4515.html
20 http://www.crhov.rs/?0pcija=16


https://www.apr.gov.rs/registri/privredna-drustva/pitanja-i-odgovori/pitanja-i-odgovori.4515.html
https://www.apr.gov.rs/registri/privredna-drustva/pitanja-i-odgovori/pitanja-i-odgovori.4515.html
http://www.crhov.rs/?Opcija=16
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Incorporation of a Limited Liability Company

The founders of an LTD have had the possibility to opt between
the traditional and e-form of incorporation during the preceding three
years. Data from practice show that founders are reserved with regard to
e-incorporation, therefore, generally the traditional procedure is used,
even when founders engage professional persons for registration affairs in
the BRA._When founding an LTD company, in addition to the registration
application, the following is attached: certified memorandum of associa-
tion; document on the identity of the company shareholders; decision on
the appointment of the authorized representative unless appointed in the
memorandum of association; decision on the appointment of the author-
ized representative unless appointed in the memorandum of association
(where a two tier system), unless these persons are appointed in the mem-
orandum of association; bank certificate on the payment of cash contribu-
tion, appraisal of the value of the non-cash capital contributions if such a
payment is made to the company prior to its incorporation (Rulebook,
2016, art. 10). The data registered for an LTD are the ones referring to an
increase/decrease of the company's basic assets, for the purpose of pro-
tecting the creditors.

E-registration of an LTD Company. Since 2018, the incorporation
of one tier LTD company has been possible electronically, and since
2019, there has also been such a possibility for a multi-member LTD. The
applicant must have the below listed, if they want to use this possibility: a
gualified e-signature, issued by a competent authority in the RS (Serbian
Ministry of Interior, Serbian Chamber of Commerce, PC Post of Serbia,
etc.); installed e-card reader and NEXU application?* for e-signing (with
obligatory update); as well as an appropriate card for e-payment of the fee
(Visa, MasterCard or Dina). E-registration for incorporation is performed
in the system for centralised registering of the BRA users. The first step is
to create an account in this system, for first-time users (this account is
used for all the BRA e-services). Users can use the instructions provided
on the BRA website as assistance when creating the account.?? Persons
who already have a user account, can also use it for entering data pertain-
ing to their e-address and password. E-registration application?, filed by

2L NEXU application is designed by the BRA and is used by users to create all e-
documents, invoices, etc. It can be downloaded from the BRA website free of charge.
22 https://www.youtube.com/watch?v=ImQz5zSeU4Q

23 E-application is filed by completing the e-form if: e-registration fee is paid;
application signed with e-signature issued in the territory of the RS; data on a
foreigner referred to in the e-signature of the applicant are identical to the data entered
in the section, applicant (https://www.apr.gov.rs/usluge/eusluge/eregistracija-osnivanja-
jednoclanog-i-viseclanog-doo.2405.html).


https://www.youtube.com/watch?v=lmQz5zSeU4Q
https://www.apr.gov.rs/usluge/eusluge/eregistracija-osnivanja-jednoclanog-i-viseclanog-doo.2405.html
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the future company member or their attorney?*, as well as all the docu-
ments accompanying it, are signed with e-signature, using NEXU appli-
cation, which verifies the applicant's identity automatically. Entering the
data into e-application demands caution (business name availability and
observing the rules on name, harmonisation of data in the application and
the Articles of Association?®, spelling and orthographic mistakes?, etc.),
incorrect data entry into the e-application can result in its rejection. The
Memorandum of Association, attached to the e-application, must be in e-
form, signed by the company member with e-signature, must be created
in the PDF format and not exceeding 15 MB. All the other documents
submitted during e-registration must be in e-form (power of attorney,
consent, certificate, permit, etc.). For example, a certificate issued by the
bank on paid founding contribution must bear e-signature of the author-
ised person of the bank issuing the certificate. Application used for e-
registration of incorporation can also be used for filing the VAT applica-
tion, as well as for submitting the application for the TIN assignment. In
the event of e-incorporation of an LTD company, a decision on incorpo-
ration in a form of e-document is issued, signed by the authorised regis-
trar with their e-signature. Such an e-decision is forwarded to the e-
address referred to in the application and can also be retrieved from the
BRA application. Although it is stated on the BRA website that no insti-
tution can require a paper form of the e-decision on incorporation, the
possibility of filing an application to the BRA for issuing a transcript of
the e-decision is indicated, along with the payment of a RSD 1,700 fee.?’
In Serbia, e-documents are not treated in the same manner as the ones in
paper form.

The majority of registered business companies in Serbia have since
2018 been obliged to register their beneficial owners in the Central Records
of Beneficial Owners kept by the BRA. A Beneficial Owner (LBO, 2019, art.
3.) is a natural person that ultimately owns or controls a registered legal
entity, if it is not possible to identify the beneficial owner in any other way, a
natural person who is registered as the representative, or registered as a
member of a body of that entity will be considered the beneficial owner of a

241f the applicant of e-application is a future member, they sign the application with
their own e-signature. If it is an authorised representative, they sign the application
with their own e-signature, and the power of attorney must be attached in a form of e-
document (signed by the future company member with their own signature)
(https://www.apr.gov.rs/usluge/eusluge/eregistracija-osnivanja-jednoclanog-i-
viseclanog-doo.2405.html).

25 For example, Limited Liability Company is stated in the application and LTD in the
act. Such discrepancy is the reason for rejecting the application.

2% Application data are registered in the manner entered by the applicant.

27 https://www.apr.gov.rs/usluge/eusluge/eregistracija-osnivanja-jednoclanog-i-viseclanog-
do00.2405.html.
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registered entity. The listed below entities have the obligation to record
beneficial owners within a 15-day period: all business companies, companies
in liquidation, branch offices of foreign companies, business associations,
institutions, representative offices of foreign companies, etc. The listed below
entities have no such obligation: sole traders, public JSCs, companies in
bankruptcy, companies and institutions where the RS (a province or a local
self-government unit) is the only member and others (LBO, 2019, art. 2 and
7). Recording beneficial owners is done exclusively by e-mail. The founders
who had, but avoided, the possibility of incorporation electronically, are
obliged to fulfil this obligation in e-form, meaning they must meet all the
requirements requested for e-registration (opening an account in the BRA, e-
signature, e-card reader, NEXU application). Numerous manuals and
instructions available on the BRA website prove that performing this legal
obligation is not simple. For searching the Records of Beneficial Owners, an
account created in the BRA User System is necessary, and the search is
conducted using the registration code.

CONCLUSION

Entering data in the BRA registers is strictly formal and requires
identicality in stating data in all the documents used during registration.
In the national BRA, there is no clear distinction in using traditional reg-
istration procedures and e-procedures. Persons who would rather use e-
services only cannot do it; on the other hand, persons inclined to tradi-
tional procedures must implement a part of obligations electronically.
Say, a person registered electronically changes any later changes to regis-
tered data (members, shares, capital, etc.) exclusively by filing registra-
tion application which has to be mailed to the BRA or delivered personal-
ly. On the other hand, the registration of beneficial owners of business
companies, and the later changes thereof, as well as registration of finan-
cial statements, are done electronically exclusively. Data from practice®®
show that the founders mainly engage lawyers for the purpose of incorpo-
ration (even then the traditional procedure is mainly used), due to numer-
ous formalities following this process, starting from the content of the
memorandum of association to completing registration applications
(preparation of documents and the registration itself, taking approximate-
ly 15 days). The BRA may reject registration applications for the slightest
error, though. Problems also occur after incorporation, when opening
business accounts with banks, particularly if the founder is a foreign legal
person (every bank has its own requirements). As far as the costs are con-
cerned, the fee of the BRA amounts to RSD 4,900 for legal entities, plus

28 Information from the BRA and a number of lawyers’ offices.
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RSD 1,000 for publishing the memorandum of association and the nota-
risation of signatures on the memorandum of association, equalling RSD
360 per signature. Additional costs can occur when the founder of a com-
pany in Serbia is a foreign person, then the extracts from the foreign reg-
ister of business companies need to be translated into Serbian. Regarding
the fees for legal services, the price of drafting a memorandum of associa-
tion amounts approximately to RSD 30,000 or for some more complex
acts, the service of registration itself amounts from EUR 100 to EUR 150.
Because of the significance of contractual regulation of relationships
among company members (Kraakman et al., 2009: 19), particularly when
one of the members is a foreign person, the founders may bear significant
costs for having such contract drafted by a lawyer. If an economic entity
ceases to exist, the procedure for its deletion from the Register takes
somewhat longer, given the commitments undertaken in legal transac-
tions. Say, striking-off an LTD company from the Register in a liquida-
tion procedure takes approximately 6 months. Based on all the aforemen-
tioned, we may conclude that a significant advancement is made in Serbia
in stimulating e-incorporation of legal entities; however, in the future pe-
riod, further efforts in the simplification of the incorporation procedure
should be made (by using less formal and more operational e-
programmes) and the e-registration of other data documents kept by the
BRA should be enabled.
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OCHUBAILE NPUBPEJHUX JPYIITABA Y CPBUJU —
3ACTYIJbEHOCT EJEKTPOHCKE
U TPAJIMIIUOHAJHE TTPOLEYPE

Jbyouua Huxoauh
VYuusepsuret y Humy, Ilpasau paxynrer, Hum, CpGuja

Pe3ume

VYHoc noxpataka y peructpe AIIP-a crporo je ¢opmanan a jomahu OCHUBA4YM MpHU-
BpEIHMX IpYyLITaBa HEMajy MOTYHHOCT Ja ce OmIy4e MCKJbYYHMBO 3a TpPaJULHOHAIHY
WM eJeKTPOHCKY MpoLenypy perucrpanuje. Jluma koja 6u pago KOpHCTHIA caMo e-
ycimyre AIIP-a To Hucy y MoryhHOCTH, ca Ipyre CTpaHe JIMIla Koja Cy HaKJIOHeHa Tpa-
JWIAOHAIHKM TIpoLieypaMa Jieo obaBe3a Mopajy peaM3oBatH e-IryTeM. Perimo, e
PETUCTPOBAHO e-IlyTeM KacHHWje NPOMEHE PEerMCTPOBAHUX Mojaraka (WIaHOBa, yJena,
KamuTana U Cj.) MEHbajy MCKJBYYHBO MOJHOIICHEM PErHCTPAllMOHHMX TpHjaBa Koje ce
masby AITP-y momrrom win npenajy aumdro. Ca Ipyre cTpaHe, perucrpaiuja CTBapHHX
BJIACHHUKA MPUBPEIHKUX CyOjeKaTa, M lbUXOBE KacHHje IIPOMEHE, Kao U perucrpanuja u-
HAHCHjCKHUX U3BEIITaja, BPIIE CE€ UCKJbYUNBO e-lyTeM. [lomanu u3 mpakce mokasyjy aa
OCHHBA4H YIJIABHOM aHTaXyjy aJBOKaTe 3a MoTpede OCHMBama, 300r OpojHuX dhopma-
HOCTH KOje IpaTe 0Baj MPOLEC, OYEB O] CaAp>KIHE OCHUBAYKOT aKTa I1a JI0 HOITyHhaBa-
Ba peructpanmonux npujasa. AIIP ondairyje peructpaiiione npujaBe u 300 HajMambe
rpemke. [IpoGiieMu HacTajy ¥ HAKOH OCHHMBam-a, MPUIIMKOM OTBaparba IMMOCJIOBHUX pady-
Ha Kol 0aHaka, MoceOHO aKo je OCHHUBAY CTPaHO MPABHO JIKIIC (CBaka OaHKa UMa CBOje
3axteBe). LlITo ce TpomkoBa ocHuBama TH4e, HakHaga AIIP-y TpeHyTHO HHCY BHCOKE
QI TOJATHHU TPOIIKOBHM MOTY HACTATH KaJla je OCHHUBAY MpUBpeaHOT ApymuTBa y Cpouju
CTpaHO JIHIIE, Ta/a je MOTPeOHO JIETaTN30BaTH W MPEBECTH Ha CPIICKU jE3UK M3BOJAE M3
CTPaHOT PETUCTpa MPUBpEIHUX cyOjekata. OCHHBAUM MMajy U TPOIIKOBE Y BHIY HAaKHA-
J1a 3a aJBOKATCKE YCIyre Y Be3W Ca U3paJioM OCHHUBAYKOI aKTa Kao U YCIIyre perucrpa-
1uje. 300r 3HaYaja yroBOPHOT peryincama ofHoca u3Mely d4iaHoBa JPYIITBa, TOCEOHO
KaJia je HeKO Off YWIAHOBA CTPaHO JIMIe, OCHMBAYM MOTY MMAaTH 3HayajaH M3/aTak 3a ca-
YHIbABAHE OBOT YrOBOpa KOJ a/IBOKara. YKOJIMKO jJohe J0 IpecTaHKa I0CTojarmba MpH-
BpemHOT cy0jekTa, mpouenypa Opucama u3 Perucrtpa Tpaje HemTo ayxke, ¢ 003UpoM Ha
npeysere obaBese y mpaBHOM mpoMeTy. Ha OCHOBY cBera pedeHor, MOKeMO 3aKJby4UTH,
na je y CpOuju yunseH 3Ha4ajaH TIOMaK y CTUMYJIHCAby €-OCHUBAMa MPUBPETHUX CY0-
jekara anmm na y Oynayhem mepuomy Basba PaauTH Ha T0j€IHOCTABIBHBAKGY MPOIEAYpE
OCHHUBama (YnoTpedoM Mame (popMalHUX M ONepaTHBHUJHX e-TIporpama) 1 oMoryhutn
e-perucTpalyjy u Ipyrux nojaaraka u JokyMmenara koju ce y AIIP-y Bogze.



