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Abstract

The subject of analysis in this paper is to identify the role and the formal position of
the European Central Bank (ECB) in suppressing financial crime by reviewing its place in
the criminal law policy framework, because central bank legislation is in an
unquestionable process of evolutionary derogation, which in monetary nomotechnics
refers to some new tasks and activities not always related to monetary conduct. The new
wave in the development of ECB law is more complex, rich, and intense than ever before
in monetary history and, although at first glance it may seem that monetary stability (as its
the main task) has no direct connection with the crime suppression policy, the fact is that
the central bank, as a government fiscal agent and supreme supervisor of the banking
system must provide an appropriate contribution in its suppression and control. In the
following text, special attention is paid to identifying and reviewing the potential legal
mandate of ECB in this process, where a lack of hard law solution is retrieved by hard
coordination with national criminal law authorities. We believe, in our analysis, that the
role of the ECB is indirect, but that does not diminish the factual importance of its
contribution to the established optimal multiagency framework preventing financial crime
and protecting monetary stability as an important public good.

Key words: European Central Bank, financial crime, monetary law, monetary
stability, financial supervision.

YJOT'A EBPOIICKE HEHTPAJIHE BAHKE
Y CY3BMWJABY PUHAHCHUIJCKOI' KPUMMHAJIMTETA

AnCTpaKT

[Ipeamer aHayiM3e y OBOM pajy jecTe HACHTH(HHKOBAKE YJIOre ¥ MPOLECHOT 110JI0-
kaja EBponicke nenrpanne 6anke (ELIB) y koHTEKCTY cy30ujama (GUHAHCH]CKOT KpH-
MUHAIUTETa, y3uMajyhu y 0031p YHICHHILY Jia Ce JIETHCIIaTHBA LIEHTpalHe OaHKe Ha-
Ja3d y HEYIMHUTHOM IIpOLieCy €BOJIyTHBHE Jeporaiuje, Koja ce y MOHETapHOj HOMO-
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TEXHHIM OJHOCH Ha HEKe HOBE 33JaTKe W aKTUBHOCTH KOjU HHCY YBEK BE3aHH 3a MO-
HeTapHO ymnpasibame. HoBu Tamac y passojy npasa EIlb je cioxenuju, 6oratuju n
WHTCH3WBHUJU HETO HKaJla paHUje y MOHETapHOj UCTOPUJH U UAaKO ce Ha IPBH IOTIIE]
MOXX€ YMHHUTHU Jla MOHETapHa CTaOMIHOCT (Kao F-eH IVIaBHHU 3aJaTak) He CTOjH y IH-
PEKTHO] Be3H ca MOJIUTUKOM Cy30Hjama (PMHAHCH]CKOT KPUMUHAIUTETA, YHEHECHULA j&
Jia LleHTpaiHa 0aHKa, Kao BIaAMH (QUCKAJHU areHT U BPXOBHHU CYNeEpBH30p OaHKap-
CKOT CHCTEMa, MOpa JaTu OAroBapajyhu JONPHHOC Y BHEroBOM Cy30Hjamy U KOHTPO-
mu. Y najbeM TeKCTy moceOHa Maxma je mocBeheHa pasMaTpamy U MPEUCIUTHBABY
noTeHnujamHor npasHor Manaata EIb y oBoM mpomecy, rae ce HemocTaTak pemema
y IpUMapHOj MOHETAPHO] JIETHCIAaTHBH HaJOKHaljyje CBOjeBPCHUM MEXaHW3MOM 4YBp-
CTe KOOpJAWHAIIMje ca HAIIMOHAIHUM KPUBHYHUM OpTraHnMa. AyTOpH Cy, y CBOjOj aHa-
JIM31, MUIIUBEba aa je yiora EIIB y cy30ujamy ¢uHaHCHjCKOT KpUMHUHAIATETAa WH/IU-
PEKTHA, aly J1a TO He yMamyje (HaKTHIKH 3HA4aj HEHOT JONPHUHOCA YCIOCTaBJHEHOM
ONTUMAJHOM MYJITHAreHIIHjCKOM OKBHPY 3a CIpedaBame (PUHAHCH]CKOT KPUMHHAIHU-
TeTa U 3aIITHTE MOHETAPHE CTAOMIHOCTH Ka0 BaYKHOT jaBHOT 100pa.

Kibyune peun:  EBporicka neHTpaiHa 6aHka, pUHAHCH]CKH KPUMHHAIMTET, MOHETAPHO
MpaBo, MOHETApHA CTAOUITHOCT, (PMHAHCH]CKA CYTICPBH3H]a.

INTRODUCTION

In traditional monetary law discussion, it is common to give expec-
tations that the central bank should strongly undertake measures for both
economic growth and economic stability (which is sometimes contradic-
tory), but should also act as a leader in promoting monetary and financial
innovations. We believe that for every one of its tasks (especially new
ones where we can place contributions to financial crime prevention), the
central bank must offer a strong response to all interested within the pub-
lic if they have dilemmas about policy goals and instruments, which is a
very important manifestation of its credibility and functional independ-
ence. Taking into account the dangers posed by financial crime, which by
nature is connected with sovereign money, the role of the central bank is
indispensable in the way of prevention, implementation, and fulfilment of
the purpose of criminal law regulations in the field of abuse of the mone-
tary system and prevention of money laundering and financing of terror-
ism (Adeoyé Leslie, 2014, pp. 1-10). In support of the fact that central
banks seriously approach coordinated efforts to prevent money launder-
ing, the best evidence are the new initiatives of the ECB to establish a
special office for the prevention of money laundering and other forms of
economic crime, which can have a positive effect on the national central
banks of the member states for launching similar initiatives on to the level
of domestic law. In the circumstances of the global economic crisis
(2012), it became very noticeable that financial crime has a systemic na-
ture with numerous consequences for a significant number of private, in-
stitutional, and public victims (Ligeti, Frannssen, 2017, pp. 2-3).

The optimal legal framework for the prevention of financial crime
is based on the standardisation of the criminalisation of money laundering
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and effective rules for property confiscation, along with the development
of a comprehensive system that would prevent the inflow of dirty money
into the financial system, as well as the involvement of a wide range of
subjects in that process (Siena, 2022: 216). The central bank as the holder
of monetary sovereignty (which guarantees the stability of the monetary
system and protects the right of citizens-monetary habitats to a healthy,
safe, and solid currency) has a special role in that process, which is why
its activities in the field of achieving criminal justice are not so surprising
considering the evolution of its jurisdiction and the position of the gov-
ernment fiscal agent (which, in addition to protecting the entire financial
system, must also guarantee an efficient and reliable banking system and
payment system).

The inclusion of ECB in this process responds to the profound and
better understanding of the need for intensified so-called multi-agency in-
vestigations (where subjects participating in the policy of suppression and
crime prevention must share information), because the absence of it can
be not only a reflection of distrust but also the absence of a clear and sus-
tainable legal framework that enables efficient and effective cooperation.
Even when such a legal framework exists, the problem of fragmented leg-
islation with divergent rules for different financial sectors represents a
major obstacle (e.g. differences in the protection degree of sensitive fi-
nancial data and procedural financial user rights). This problem becomes
particularly noticeable when the cooperation of institutions responsible
for mutually different tasks at the national and international levels is re-
quired (e.g. national administrative bodies with EU bodies).

The absence of a legal framework for joint legal support between
administrative and criminal procedures can relativise the success of poli-
cy measures for combating financial crime, that is why we believe that in-
formation-sharing duty must be strictly defined in both primary and sec-
ondary legislation (central bank statute). Following these short findings,
the first chapter outlines the convivium between central banking and crim-
inal law policy, while the last chapter analyses the ECB mandate in the
field of combatting financial crime, where the authors find the ECB role
useful, but note that there is a need for precise demarcation of its compe-
tencies and level of responsibility at least in a formal legal point of view,
considering the heavy burden of the menu of traditional monetary and fi-
nancial tasks (because, substantively, every contribution in the fight
against financial crime is equally important). The research methodology
includes the use of the dogmatic method to detect the content of norms
dedicated to the influence of ECB primary and secondary legislation in
the broad field of combatting financial crime. The appliance of this meth-
od allowed insight into positive legal solutions that exist in EU monetary
jurisdiction, which is necessary for the defending synergetic and coherent
approach in the new ECB tasks framework. The axiological and logical
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method shall be used for a profound understanding of the central bank’s
new activities, and will review its constellation with traditional tasks in
providing safe monetary order.

EUROPEAN CENTRAL BANKING AND CRIMINAL LAW POLICY
CONVIVIUM

Contributing to the policy of the suppression and prevention of fi-
nancial crime is a very important additional activity of the modern central
bank, considering its primary competencies in the field of preserving gen-
eral financial stability, where a sound banking system is an important
segment. In the context of technological revolution and the emerging of
private digital money, the central bank’s evolvement looks even more ur-
gent considering the fact that cryptocurrencies provide a solid opportunity
for certain illegal activities by using blockchain technology, which guar-
antees complete anonymity and, thus, makes it impossible for government
agencies to seize it (Dimovski, 2023, p. 977). In the broadest sense, effec-
tive monetary legislation for the prevention of financial crime is one
which all banks in the banking system place in the function of financial
agents that rigorously, reliably, and legitimately check and determine the
identity of their clients when carrying out certain transactions according
to their orders, where, in case of certain doubts, the aforementioned must
be reported promptly (Dimitrijevi¢, 2023, p. 290). International coopera-
tion in the form of hard coordination (agreement) or soft coordination (di-
alogue, joint guidelines, and recommendations) in this area is the very
prerequisite for the realisation of this contribution, because it enables the
ex-ante exchange of (suspect) information that can be of crucial im-
portance for the early prevention of financial crime. The main initiative
for the greater participation of the ECB in combating financial crime be-
gan after the financial scandal in the work of the Estonian branch of the
Danish Bank. After that, the European Anti-Fraud Office (OLAF) decid-
ed that it was necessary to create conditions for more consistent work of
the ECB in the Single Supervisory Board to prevent such harmful transac-
tions (which de facto represents a form of allocation of competencies in
the division of powers to combat the grey economy).

A more active role of the ECB in the policy of combatting finan-
cial crimes (CFC) and anti-money laundering (AML) came as a recent re-
sult of extensive and complex reforms in the area of the EU monetary le-
gal order. In that sense, the Fifth Anti-Money Laundering Directive
adopted in 2018, with the expected start of implementation in 2020, ac-
companied by the Commission’s proposal for enhanced supervisory over-
sight provides the necessary legal basis for greater ECB involvement (EU
Directive 2018/843). In its announcement, the Commission emphasised
the importance of defining an action plan whose goal is to timely identify
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the factors that enabled money laundering through EU banks, map more
relevant risks, expand supervisory convergence, and more seriously con-
sider these opportunities in the prudential supervisory process, creating
conditions for the effective cooperation of entities that perform prudential
supervision and supervisors of money laundering, which overall must be
accompanied by the exchange of information, and sharing the best prac-
tices to provide a supranational optimal response to this form of crime in
practice (European Commission 2018). Other important steps taken by
the EU legislator in this regard include the adoption of the Capital Re-
quirements Directive (CRD), which was adopted in cooperation with the
European Banking Authority (Regulation EU No 1093/2010), which
clearly emphasises the creation of an optimal information sharing net-
work. Also, the EU Council adopted the Anti-Money Laundering Plan,
which provides a very smart manoeuvring space for designing a strong
coordination plan that appears as a conditio sine qua non for shaping and
correcting the joint path of monetary and criminal law actors. It is im-
portant to mention that all these acts arrange the behaviour of ECB in the
process in a sophisticated manner that does not jeopardise its primary
tasks, and at the same time does not overemphasise its role in the process,
which can never be primary, but accessory priorities. This means that the
ECB is placed in the role of a sui generis facilitator (interloper), which in
its field of expertise helps national investigative and criminal authorities.
Therefore, the role of the ECB in this regard should act primarily preven-
tively, because as a supreme supervisor, it contributes to the harmonised
operation of the entire banking system, the security of operation, and the
protection of the financial services users’ interests. A significant step in
creating the preconditions for the greater involvement of the ECB was
continued with the proposal of the Committee on Economic and Financial
Affairs, which saw the EBA, the European Insurance and Pensions Board,
and the European Board of Bonds and Market Authorities as the main ad-
dressees for the implementation of this plan, together with national sub-
jects. With the emphasis on the previously mentioned good communica-
tion between AML and CFC actors (usually national) and those in charge
of prudential control (supranational monetary), the plan aims to create
functional instructions and adequately include the risk of money launder-
ing in the supervisory functions of central banks (Directive (EU)
2019/878; Final Guidelines in cooperation and information exchange for
Directive (EU) 2015/849). In this regard, the ECB cooperates not only
with the EBA but also with the Basel Committee on Banking Supervi-
sion. In the field of EU monetary law, the factual scope and impact of in-
struction are far deeper than they seem, which refers to the fact that sec-
ondary monetary legislation in the form of an open method of coordina-
tion is more vivid and simpler to implement in times of crisis (with faster
and visible goals).
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The legal basis for the ECB’s new role in the policy of combating
financial crime was determined by a so-called second pillar of the EU
banking union and the formation of the Single Supervisory Mechanism
(Council Regulation No 1024/2013). Namely, Regulation Art. 28 and 29
prescribed the obligation of central banks to contribute to the fight against
money laundering, and the prohibition of the financing of terrorism is es-
tablished as the main objective of the national internal security policy.
The legal measures used for this purpose include early disclosure and re-
porting of information by banks under the obligation of legally estab-
lished duties, the non-compliance of which entails the application of strict
sanctions, property freezing, (i.e. failure to act on client requests), and
banning of banks that participated in such activities. With this provision,
the ECB made it clear to all the public policy creators that a well-
organised and efficient financial system is the first barrier against the fi-
nancing of terrorism, which is why it must be established on a sustainable
basis that reduces or makes such actions impossible.

In practice, the detection of suspect banking activities is very com-
plex, because they are often connected with the use of legitimate sources
of financing, such as donations, and the fact that financing is realised
through the allocation of smaller monetary transactions (if we compare
them with financial frauds, where these amounts are usually much larger,
and thus even easier to discover). However, under the conditions of the
EU, such duties also have their supranational dimension, because the su-
pervision of the monetary jurisdiction of national central banks is carried
out by the ECB. In these circumstances, when the ECB considers that the
national central banks have not realised the mentioned goals (to the nec-
essary degree), it can sanction them by withdrawing the license to work.
Although it is clear that the competence of the ECB in internal security
policy is not primary, it is important to define the lower and upper liabil-
ity thresholds to avoid the effects of congestion (consumption of re-
sources that could be alternatively used for other goals) and negative
populism (which occurs when people have unrealistic expectations about
ECB’s position in society).

In this context, the question arises whether the ECB has a legal
mandate to use its competencies in the sense of initiating investigations
and collecting evidence aimed at the possible revocation of a bank, with
the important thing to emphasise being that these are not independent in-
vestigations (understood in the usual misdemeanour or criminal law poli-
cy context) because the ECB has no competence for such a thing. How-
ever, in carrying out entrusted activities as part of its supervisory func-
tion, the ECB may come across such (potentially incriminating evidence),
about which it must necessarily inform the competent national authorities.
The distribution of responsibility for the supervisory function is a direct
consequence of the application of the principle of proportionality as the
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leading criterion in the distribution of responsibilities in the domain of
monetary policy, but also in other segments of economic policy, which
means that the ECB may at any time (based on its assessment) require the
assistance of national institutions and authorities in performing the super-
visory function on the entire financial market to control the general sys-
temic risk (and, at the same time, special risks that occur in different
segments of the financial market). Certainly, at this point, the concept of
risk control refers to banks’ mandatory reserves to cover prudential risks.
Practically, this implies that the ECB will not engage in checking whether
a national bank has, for example, fulfilled its obligation in terms of for-
warding a potentially suspicious order for verification, but it can check
whether there is a far more dangerous reason behind the failure to submit
a report (such as a deliberate failure to fulfil the mentioned obligation).
Accordingly, the ECB can check whether there is a certain legal, organi-
sational, or reputational risk to which the bank under its supervision is
exposed (Dimitrijevi¢, 2023, p. 129). Undisputed manifestations of such
ECB activity are the annual supervisory review and evaluation process
exercise, where the adopted ECB measures are applied from a prudential
(monetary) aspect (not a criminal one). Nevertheless, in a certain sense, it
is shown that this demarcation is becoming blurred.

THE LEGAL FRAMEWORK FOR ECB ACTIVITIES
IN THE SUPPRESSION OF FINANCIAL CRIME

The aforementioned Articles 28 and 29 of the SSRM Regulation
elaborate comprehensively on the connection and the importance of re-
spected postulate and the value of criminal law policy in the law of mone-
tary finances in the part that concerns financial supervision. In practice,
the ECB within the Banking Union cannot itself conduct investigative ac-
tions aimed at determining compliance with the criminal law directives
that define this issue, but relies on the factual material of other investiga-
tive bodies and interprets it to conclude future bank operations. It kind of
seems that the ECB is placed in the role of a law interpreter, which, act-
ing de lege artis decides whether bank behaviour in a specific case should
be sanctioned by the decision given in the monetary legislation (work
permit). We must emphasise that not every violation of the monetary leg-
islation is a trigger for the response of the responsible bank; rather, it is
similar to a legal standard, so its meaning and content must be determined
in each specific case, wherein we can see similarities between the court
and central bank reviewing concrete circumstances (Dimitrijevié, Golu-
bovi¢, 2020, pp. 1-10). Also, the ECB often seeks cooperation with na-
tional bodies in the field of crime prevention to make legitimate and cred-
ible decisions. At the same time, the synergy on this front remains lim-
ited, which is also confirmed by the provisions of the founding acts,
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where it is clearly stated that the ECB cannot assume the role of a watch-
dog or public prosecutor.

In practice, the inclusion of money laundering risk in the supervi-
sory function of the ECB is carried out in the form of horizontal coordi-
nation based on the structuring of three levels, where the first level acts as
a contact key point for stored information which is operationalised by
signing a memorandum of cooperation between institutions (ECB, 2019).
The second level of action should provide a system-consistent approach
that enables better integration of the financial risks into the supervisory
strategy, while the #hird level appears as an internal expert unit for this is-
sue (intra-institutional expert function). Currently, the ECB has a signed
agreement on the exchange of information with more than fifty national
institutions in Europe that have different roles in the process of combating
financial crime. Accordingly, the ECB creates the conditions for the safe
storage of all relevant data by working simultaneously on their selection,
which requires greater bank capacities. The exchange of information that
appears here as necessary must not be carried out ad hoc, but should be
summarised and guided in the function of the realisation of established
goals. At the level of macroeconomic dialogue in the EU, the Administra-
tive Arrangement between the ECB and the European Anti-Fraud Office
is particularly significant, as it regulates in detail the actions of OLAF
when receiving information from the ECB regarding a potentially illegal
activity whose financial impact is greater than 10,000 Euros (Administra-
tive Arrangements between the ECB and the OLAF, 2016). These agree-
ments are proof of the improvement of communication because it is inter-
esting to point out that the ECB does not recognise the jurisdiction of
OLAF over its affairs. After all, OLAF is an internal body of the Com-
mission formed according to the rules of procedure between the organisa-
tional units of the Commission itself, and the ECB as the supreme mone-
tary institution in European monetary law certainly does not have such a
status (Dimitrijevi¢, 2018: 121). Also, the ECB’s active role in the ex-
change of information can be understood as a direct consequence of bank
credibility and distancing from a ‘secrecy period’ in which central banks
systematically limited their communication to an environment in which
discourse is not only used extensively but has also assumed an effective
role for monetary policy (Fortes, Le Guenedal, 2020: 3).

In this respect, it is also noted that, even though the ECB is not re-
sponsible for establishing breaches in anti-money laundering (from a
crime avoidance perspective), it may, based on the facts identified, apply
measures from a prudential perspective within the scope of its tasks
(when assessing, in qualifying holding proceedings, a proposed acquirer
of shareholdings in a credit institution, in the course of the supervisory
review and evaluation process, or when assessing the suitability of a
(proposed) board member in fit-and-proper proceedings for significant
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credit institutions) (Gortsos, 2020, pp. 85-100). The aforementioned sug-
gestions and recommendations of the central bank must be included in
commercial bank business models, which can redefine the pattern of tol-
erance according to banking risks, but also affect their profitability, so
certain trade-offs are necessary.

In emphasising the importance of the ECB’s work in the field of
criminal law policy, we have to take a restrictive approach, which of
course does not diminish its contribution to this field. Therefore, we must
clearly define where it begins and where it ends. The European Court of
Auditors emphasises in its studies that a strategy that well unites the goals
of prudential and anti-criminal policy must be based more on rule-based
approaches for very clear guidelines for the actions of the various bodies
that participate in it, where the fact of supervisory fragmentation at the
level of the EMU must also be taken into account.

Also, a major contribution to the fight against financial crime was
made by the Financial Action Task Force, whose goal is to protect society
from crime and ensure the European financial system, while simultane-
ously protecting the assets and values of the single market and creating
better conditions for the cooperation of judicial authorities in criminal
matters. It should not be misunderstood that the task of the ECB is to
check whether a commercial bank or other financial institution has failed
to provide information in potentially suspicious transactions, but whether
there is some other deep problem that caused the system of providing in-
formation to fail in practice. In EU monetary law, it is certainly necessary
to introduce fit and proper criteria for expanding or granting greater in-
vestigative powers to the European Public Prosecutors Office, because the
nature of financial crime is multijurisdictional, where illicit financial flows
are usually understood as money that is illegally transferred or used in cross
border payments, although the competence for processing is primarily at
the level of the authorities of the member states (Reuter, 2017, p. 2)

In its recent studies, among other things, the ECB considered the
problem and emphasised the importance of fast, affordable, widespread,
easily accessible payments in a safe environment guaranteed by the cen-
tral bank (ECB, 2019). Nevertheless, at this point, we are faced with one
— let us call it monetary law ancestor, which is reflected in the indisputa-
ble fact that, in the circumstances of monetary integration and delegation
of monetary sovereignty, the position of national central banks is quite
weakened (due to the erosion of monetary powers), while on the other
hand, the position of the ECB is (still) not strong enough to provide a
stronger response in the fight against financial crime (or rather due to the
evolution and expansion of other primary duties, these secondary activi-
ties are of limited scope in practice). Besides, the supervisory function of
the ECB is always in the grey zone in open legal interpretations to
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achieve these tasks in practice, which further complicates the anti-
criminal policy (Demetriades, Vassileva, 2020, p. 509).

At the beginning of 2019, the ECB took a significant step towards
creating the conditions for a better implementation of the previously men-
tioned Fifth Directive, which implies a two-way channel for the exchange
of information, which can be at the request of the signatories of the
agreement or the initiative of the imposition of sanctions and other
measures, or other reasons related to the formation of second-hand mod-
els. In any case, the exchange of information must be relevant and neces-
sary, and the volume of information exchanged in practice may concern
material deficiencies relevant to the Directive, deficiencies concerning fi-
nancial operators, or measures taken on previously observed deficiencies
(ECB Banking Supervision 2022).

Starting with January 1, 2020, the ECB has had a distinctly active
role in the success of the abuse of the financial system for non-obvious
criminal activities. Of course, the legal framework by which it received
the aforementioned powers is not a revolutionary step forward, but it is
significant in the final establishment of the much-needed minimum har-
monisation of legal acts that regulate the aforementioned area. Today, the
ECB has a significant role in directing, developing, and supervising the
application of legal acts in this area, where it cooperates with other bodies
with which it works on the evaluation of the implementation of estab-
lished measures and instruments, risk assessment, and the development of
new approaches and methodologies for risk assessment and identification.
This also refers to the formation of databases, the provision of technical
and logistical support, and other activities aimed at ensuring financial and
monetary stability, as well as the violation of EU rights in an act related
to the single market, banking union, and competition protection policy. In
that sense, the ECB has the mandate to issue Guidelines addressed to
both competent authorities and to credit and financial institutions on the
risk factors to be considered and the measures to be taken in situations
where simplified customer due diligence and enhanced customer due dili-
gence are appropriate (Directive EU 2015/849; Directive EU 2019/878).

When it comes to reviewing the ECB integration in the system of
prudential supervision, the European Court of Auditors finds that, despite
all the improvements, the information-sharing matrix is not fully efficient
because national supervisors use different methodologies and bases of in-
cluding all the specificity in EBA guidance (ECA, 2021). So, the ECA
suggests that the ECB should define internal policy in a manner that ena-
bles more the efficient sharing of information with national supervisors,
and propose the establishment of a direct communication network as the
potential solution for this problem. In that network, there will be places
for easy and secure information sharing between the ECB and national
subjects dealing with criminal law policy enforcement, where the Mem-
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ber States of the Eurozone — or even the non-Eurozone — could be asked
to nominate one of their agencies as the contact point for the ECB, which
would be entitled to receive information and requests for information and
transmit them to the law enforcement offices in charge (Allegrezza, 2020,
pp. 302-310). Giving this possibility to non-member states looks like a
really smart solution — providing the same instruments to all countries in
the process is essential, because the spread of financial crime as an ag-
gressive spill-over effect is not limited to only members. It is interesting to
mention that, in monetary law theory, there is an argument for eliminating
high denomination notes to increase costs and detection risks for tax
evaders, criminals, terrorists, and those who give and receive bribes even
for a single country acting unilaterally (Sands et al, 2016, pp. 60-62).

It is important to note that the coordination between the ECB and
other authorities participating in the fight against financial crime is not
merely technical, but rather a mechanism of firm coordination that provides
an added level of prevention and discipline of actors in the banking market
in a way that prevents opportunities for undertaking illegal activities. It is
only through joint work and the expertise of these authorities that it is
possible to ensure the conditions for the creation of sustainable disclosure
rules. The comprehensive implementation of standardised disclosure rules
for banks and companies and the use of state-of-the-art technology can be
very important for enhancing the sustainability and transparency of
common solutions for money laundering and a sound banking system.

CONCLUSION

The ECB, during its activities so far, has shown an enviable insti-
tutional ability and strength to regulate the challenges of contemporary
social and economic upheavals with appropriate legal instruments, which
was particularly noticeable during the global economic and financial cri-
sis and, especially, during the (post-)pandemic crisis. This is seen through
the redefinition of traditional competencies in the field of monetary poli-
cy, the establishment of new competencies in the field of fiscal policy
(which was previously unthinkable and even strictly prohibited by the
norms of firm monetary legislation), and the adoption of some new com-
petencies in the sphere of (non-)economic flows such as is the area of so-
cial policy and care for the personal well-being of individuals in society.
If we remember here the frequent emphasis on monetary law as a law of
necessity (police law) in literature, then using that analogy we can say
that the ECB Law is an example of the law of ‘more urgent necessity,’
where the linguistic use of this pleonasm is not accidental, because it re-
flects a far higher and more serious level of urgency of the moment in
regulating the problems of monetary finance. In the previous period, the
ECB, as an institution specialised in such actions, undoubtedly proved
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and confirmed its position as an innovator and creator — the optimal legal
regulation of not only monetary but also of financial innovations (starting
with the legalisation on the function of the bank of last resort, through the
relativisation of the clause prohibiting collective guarantees for public
debt, up to deliberations and announcements on the regulation of digital
money, and the fight against financial crime and the prevention of the fi-
nancing of international terrorism), which undoubtedly confirmed its in-
disputable and unavoidable role as the highest monetary institution in EU
law, while also showing care and understanding for citizens and the cir-
cumstances in which they found themselves when proposing and imple-
menting new monetary measures and instruments.

The ECB as the actor primus in public monetary management
should participate in the field of suppressing and fighting financial crime
to fulfil monetary and financial stability and output financial legitimacy,
which is a condition sine qua non of all achieving legal certainty and pre-
dictability in macroeconomic management and the protection of the eco-
nomic and social rights of citizens (nowadays, especially in terms of
technological revolutions and global financial liberalisation). Taking into
account the dangers posed by the so-called (cyber) financial crime, which
by nature is connected with (sovereign) money, the role of the central
bank is indispensable in the way of prevention, implementation, and ful-
filment of the purpose of criminal law regulations (policy) in the field of
the abuse of the monetary system, and the prevention of money launder-
ing and financing of terrorism. ECB does not have an original mandate in
fighting financial crime or the derivative one, and maybe it is preferable
to talk about her contribution to activities under the prudential control of
centralised banking policy which contributes to controlling illegal finan-
cial activities stretched across a sound banking system, the credibility of
monetary and banking finances and the protection of financial user rights.
The contribution of the ECB in the fight against money laundering and
the prevention of financed terrorism seems like the response of the Euro-
pean legislator to the development of the normative framework of the
monetary system in the context of rounding off the concept of economic
and monetary union in a comprehensive way, where the banking union
represents a significant step in this regard. The legal basis for the ECB’s
activity in that context is established in the provisions of the soft mone-
tary legislation, which rounded off the concept of the unified supervision
of the work of commercial banks on the financial market, because such
competencies can hardly be defined in the provisions of the primary mon-
etary legislation, up to their rigidity and complex change procedure. The
reason why the legal basis is defined in soft legislation is related to its
flexibility and easy adaptation to the current circumstances, which can be
seen in the circumstances of the technological revolution, the emergence
of private and public digital money, and modern innovations that further
complicate the efforts of states in the fight against financial crime.
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YJIOT'A EBPOIICKE HEHTPAJIHE BAHKE
Y CY3BUWJADY ®PUHAHCUJCKOI' KPUMHUMHAJIUTETA

Mapko JIlumutpujesuh, Cphan I'ony6osuh
Vuusepsurer y Humy, [IpaBuu daxynrer, Hum, Cp6uja

Pe3ume

JlonprHOC MOJMTHIM Cy30Mjamba M CcripedaBama (UHAHCHjCKOT KPUMUHAINTETA
HpeJCTaBiba je/laH O/l 3HaYajHHUX 3a/aTaka caBpeMeHe LeHTpaiHe OaHke ¢ 003MpoM Ha
HBEHE MHTEPEHIINje Ha TePeHY OUyBamba OMIITEe (HMHAHCHjCKE CTAOMIHOCTH. Y HajIIH-
peM 3Hauewy, euKacHa MOHETapHa JIETHCIIATHBA 3a ClIpeyaBame YUHAHCHjCKOT KpH-
MHUHAJIHTETa jeCTe OHA Koje CBe OaHKe y 0aHKapCKOM CHCTEMY IOCTaBJba y (PYHKIIH)Y
cy0jeKTa KOjU PUropo3HO, MOY3/aHO M JISTUTUMHO HPOBEPaBajy M YTBPYYjy UICHTH-
TEeT CBOjUX KIIMjeHaTa PY pealn3aluju oapel)eHux TpaHcakifija npeMa bUXOBUM Ha-
J03UMa, Te ce y Ciyuajy oapeheHuX cyMmH HCTH MOpajy GJlaroBpeMeHO NpHjaBUTH
He OM JIN ce M3BpILHIIE NOTPeOHE NPOBEpe U MOKpeHyIe 6e30e10HOCHE IpoLeype.
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V EBporckoj yHUjH 3Ha4ajaH Kopak y Cy30Hujamy (MHAHUjCKOT KpUMHHAINTETa
jecy HoBe akTUBHOCTH EBporcke neHTpanHe GaHKe Ha TOM IUIaHY, IZie CE OHa, Y H3-
BECHOM CMHUCIY, IIOjaBJbyjé Kao CEKyHJApHH CyOjeKT y TeHEpallHOj IPEBEHIIM]H.
IIpaBHn ocHoB HOBe ynore ELIb y monnTuim cy30ujama GUHAHCH]CKOT KPHMHHAIIH-
TeTa je yTBpheH KOHCTHTYyHCameM T3B. IpYyror cTyba OaHKapcke yHHje, OIHOCHO,
JoHoueweM Ypenbe o popmupamy JeqMHCTBEHOT HAA30pHOT MexaHu3Ma. Mako je ja-
cHO 1a je HagmesxxHocT ELIb y 60pOu npoTHB (MHAHCHjCKOT KPUMUHAJIUTETA JIepUBa-
TUBHA, a HE OpPUTMHApHA, HEOMXOAHO je YTBPIMTH jacHe IapaMmaTpe 3a pa3Bajame
HaJUIeKHOCTH HAIlMOHATHMX IeHTpanHuX Oanaka u EIIB y oBom cermeHTy nmonmrnke
YHYTpallllh¢ CHIYPHOCTH pajy n3deraBama eekara 3akpuyemha, TPoIlIekha pecypca Ko-
jU Cy ce anTepHaTMBHO MOTJIM YIOTPEOWTH y IPyre CBpXE M MCTOBPEMEHO yJaraTtu
JonaTHe Harope 3a noBeheme cTeneHa epeKTHBHOCTH JIeNIOKPYTa BHXOBHUX I10CIOBA
Ha TOM IUIaHy.

EBporicka nieHTpanna 6aHka HeMa HaJJISKHOCT J]a CaMOCTAIHO YTBphyje U Kiapu-
(dukyje ompehene mocrynke y 6aHaAKpCKOM IMOCIOBalkYy Kao IMojaBHE 00JMke (PrHAH-
CHjCKOT KPUMHHAJINTETA, ald Y TOME MOXE IOMaraTi HaJJIe)KHUM OpTaHHMa M MOXe
W3PUIIATH CaAMOCTAJHE CAaHKIHje y CKIOINY BpIICHa CBOje CyIepBU3MjcKe (QyHKIH]e,
IITO je JOIN jelaH JoKa3 KOHCTAHTHE CBOJYIHjC HCHUX HAUIC)KHOCTH Y CBPOIICKOM
MOHETapHOM IIpaBy.



