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Abstract

When referring to Roman law and the law of the Ottoman Empire, it seems prima facie
that these two legal systems do not have much in common. Roman law is the legal system
that was valid in the Roman state from its establishment until the fall of the Western Roman
Empire. The law of the Ottoman Empire was based on Sharia law, and it was a set of legal
rules related to religion whose main goal was to regulate relations in the Islamic
community. The paper aims to assess to what extent Roman law influenced the secular law
of the Ottoman Empire, by focusing on the sales contract as the contract that was most
frequently concluded in practice. Upon examining the definition and essential elements of
this contract, and the rights and obligations of the contracting parties, the paper shows that
Roman law, as a universal legal creation, had a considerable impact on the law of the
Ottoman Empire.
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YTUIAJ PUMCKOI ITIPABA HA YT'OBOPHO ITPABO
OTOMAHCKE UMIIEPUJE:
IMPUMEP KYIIOITPOJAJHOI' YTOBOPA

Arncrpakr

Tlpy moMeHy TepMHMHa PUMCKO NPaBO U MPABO OTOMAHCKE HMIICpHje, Ha IMPBH
TIOTJIENT JIeNyje 1a u3Mel)y \BHX He MOXe J1a CTOjU 3HaK jeJHAKOCTH, a HU Ja je jeIHO
MpaBO MMaJo yTUI] Ha Ipyro. PUMCKO mpaBo je MpaBHHU CHCTEM KOjU j€ BaXHO Yy
PHMMCKO] Ip)KaBH MOYEB OJ HCHOT OCHMBAKa 10 Iaja 3amajHor PHMCKOT I1apCTBa.
[IpaBo OTOMaHCKe MMIIEpHje UMa CBOj OCHOB y LIEPHjaTCKOM IIpaBy, a MPECTaBIba
CKYII IPaBHHX MPABHIIa BE3aHHX 32 PEIIUTH]Y YHjH j& OCHOBHH IUJb PETYJIUCAE OTHOCA
y UcIaMckoj 3ajenuui. Pax Tpeba 1a mokaxe y K0joj je MepH pUMCKO IPaBO YTHIAJIO
Ha cBeTOBHO mpaBo OTomaHcke mmmepuje. M3abpaH je KymomponajHH yroBop, Kao
YTOBOp KOju ce Hajuenthe 3akipydyje y npakcu. Kpos oOpany, nepuHunmje u ocoonHe
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yroBopa, Te IlpaBa i obaBe3a YrOBOpHHX CTpaHa yBujehe ce 1a je puMCKO IpaBo, Kao
YHHBep3aJlHa IpaBHA TBOPEBUHA, YTUIAIO U Ha paBo OTOMaHCKe UMIIEepHje.

Kibyune peun:  puMCKO 1paBo, IEpHjaTCKo IpaBo, Meriena, KyHnolpoaajHH yroBop.

INTRODUCTION

Prima faciae, it seems that Roman law and the law of the Ottoman
Empire do not have much in common. As the basic source of the European-
continental legal tradition, Roman law was the legal system that was valid
in the Roman state from the founding of the city of Rome in 754 or 753 BC
until the fall of the Western Roman Empire in 476, i.e. until the death of
Emperor Justinian in 565. The law of the Ottoman Empire had its source
in Sharia law, a set of legal rules related to religion whose main goal was
to regulate relations in the Islamic community. The concept of Sharia law
includes religious rules (fix/) and secular rules (kanuni). The same conclu-
sion may be drawn if we look at the sources of these two legal systems.
The sources of Roman law in the material sense (fontes iuris essendi) were:
customs (consuetudines), laws (leges), magisterial edicts (edicta magistra-
tuum), discretionary opinions and other activities of eminent jurists (re-
sponsa prudentium, iurisprudentia), senate opinions (senatus consulta) and
imperial constitutions (constitutiones principum). Sharia regulations can be
classified into two categories: religious law in the narrow sense, i.e. rules
related to religion and the performance of rituals, and secular rules of a
legal and political nature. According to the hierarchy of legal documents,
the sources of Sharia law are the Qur'an, Hadith (Sunnah), [jma-ul-ummat,
Qiyas, Adeth, and Er-rei (Augpuh, 2006, p. 100). Therefore, one cannot
find the slightest common denominator between them, let alone the possi-
ble influence of Roman law on the contract law of the Ottoman Empire.
However, these two legal systems still have common points — the territory
owned by these two empires, the same civilizational aspirations, and the
applicable law that influenced further developments.

The Ottoman Empire — the Byzantine Empire — the Roman Empire

The Ottoman Empire was created on the ruins of the Byzantine Em-
pire, which was conquered by the Ottoman Turks on May 29, 1453. The
Eastern Roman Empire, i.e. the Byzantine Empire, began its independent
life with the final fall of the Western Roman Empire and the previous di-
vision of the Roman Empire by Theodosius in the 4" century AD. The col-
lapse of the Byzantine Empire and the Ottoman domination over the largest
part of the Mediterranean and this part of Europe had a huge civilizational
impact, causing a tectonic change in state and social relations. Yet, taking
a closer look at the character of the Ottoman Empire, it may be concluded
that there was no final break with the Roman-Byzantine tradition.
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Like the Roman Empire and its successor Byzantium, the Ottoman
Empire aspired to become a global empire. Any empire aspiring to ensure
its long-term subsistence can never be a civilizational unifier, but only a
civilizational successor. The rulers of the Ottoman Empire perceived them-
selves as the successors of Roman emperors. Emir I Osman dreamt of being
the heir to the Roman Empire. After the conquest of Constantinople,
Mehmed II, the Conqueror, declared himself the new ‘Caesar of Rome’
(Kaysar-i Rum). The first administrative division of the Ottoman Empire
also points to these aspirations. Initially, the Ottoman Empire was divided
into Rumelia and Anatolia beylerbeyliks.! After being conquered by the
Ottoman Turks, the European territories inhabited by Christians were first
called Rumelia (derived from the Turkish transcription of the term Rome
and Romei, i.e. the Byzantine Empire). The tendency to cherish the Byz-
antine tradition was also evident in the Ottoman ‘millet’ system?, which
provided a significant degree of autonomy to religious communities (Mus-
lims, Christians and Jews), recognising the rights of peoples of common
cultural heritage (the People of the Book). The Patriarch of Constantinople
was treated as a high dignitary of the empire. The theocratic features of the
Ottoman Empire were based on favouring Islam and Muslims as a privi-
leged religious community, but the functioning of the entire social system
and the specific type of feudalism were based on a specific type of religious
tolerance, guaranteeing the rights of members of other millets, particularly
in terms of property rights. The entire Christian population in the Empire
was initially called Rum-Millet (millet-i Riim), i.e. the Roman nation (En-
cyclopaedia Britannica online).? Culturally, it is also interesting that Islam
adopted face covering from Byzantium; although it was not called feredja
ijar back then, Byzantine women used face-veils after marriage.

In the period of its ascent, the Ottoman Empire was a pragmatic state
which embraced the tradition of Roman private law. After reaching the
zenith, any system begins to decline. Yet, both the ascent to the zenith and
the subsequent downfall are accompanied by a system based on law. It is
wrong to compare the Ottoman Empire in its rise and at the peak of its
power with the Turkish Empire in decline. As an illustration, we may refer
to the expulsion of Sephardic Jews by the Spanish Inquisition and their
relocation to the territory of the Ottoman Empire, which was a more toler-
ant state in terms of religion than Western European states at the time.*
Another illustration may be the criminal punishment in the Serbian medie-

A beylerbeylik or pashalik was an administrative area headed by a beylerbeg or pasha;
2 A millet was an autonomous religious community in the Ottoman Empire;

3 Encyclopaedia Britannica online (2023). Eastern Orthodoxy (Christianity);
https://www.britannica.com/topic/Eastern-Orthodoxy/Orthodoxy-under-the-
Ottomans-1453-1821#ref64189

4 See: Dordevi¢, M. (2008). Status of the Gypsies in the Ottoman Empire (1451-1807),
Casopis Teme br. 1 (str. 51-56), Nis;
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val state. Namely, Dusan’s Code envisaged the most severe punishment of
death penalty for the assembly of sebars (commoners) in local communi-
ties. In the Ottoman Empire, the legal system nourished the institution of
village assemblies, which were granted judicial powers, and the control
over this type of self-government was entrusted to the millet-basha and
church authorities (Miti¢, 2023, p. 151).

Prima facie, the cessation of nurturing this tradition may be linked
to the period of decline in the power of the Ottoman Empire, when it be-
came the ‘sick man on the Bosphorus,” with the concerted efforts of Euro-
pean powers to tear the Empire apart. However, the aspirations for reforms,
especially in the mid-19" century, indicate that parts of the Ottoman elite
understood the need to ‘Europeanise’ the Empire. That process included
the ‘Europeanisation’ of Ottoman law, which resulted in the adaptation of
received Roman law and the introduction of the institutes from European
civil codes. In the second half of the 19'" century, the Ottoman state imple-
mented a system of reforms known as the Tanzimat (tanzimat-i hayriye),
which means ‘beneficial decrees’ (Smailagic, 1990, p. 592). The Tanzimat
was introduced in order to establish the principle of equality among Otto-
man subjects. This led to the emergence of new regular courts that needed
a civil code on the basis of which they could act. It also gave rise to the
idea of the need to codify civil law (Karci¢, 2006, p. 95).

The Civil Code, officially called Mecelle-i ahkjam-i adliyye (Col-
lection of legal rules), was published in the period between 1869 and 1876.
Mecelle is the first official codification of Sharia law in history, covering
contracts, tors and some civil procedure principles. The special importance
of Mecelle is reflected in its application in parts of the territory of the King-
dom of Serbs, Croats and Slovenes, which was a unitary state with six dif-
ferent legal areas. In Bosnia and Herzegovina, as one of these areas, the
Mecelle was valid during the Austro-Hungarian administration as ‘land
law,” and Sharia courts applied it until their ultimate abolition in 1946
(Miti¢, 2023).

THE INFLUENCE OF ROMAN LAW ON THE SALES CONTRACT
IN MECELLE

Mecelle, the Civil Code of the Ottoman Empire, was divided into an
introduction and sixteen books, containing 1,851 articles. The introduction
included two speeches: the first one provided the definition and classifica-
tion of legal science; the second one contained 99 legal rules of Islamic
jurisprudence (Figh). Books 1-13 contained legal provisions on the law of
civil obligations, mostly on property-related rights. Books 14-16 regulated
civil procedure law (Medzelle i ahkjami Serije, 1906). Apart from the legal
rules on Sharia law, where some parts may be said to include general pro-
visions, Mecelle largely reflects the application of the casuistic method. By
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providing a large number of examples, the framers of Mecelle endeavoured
to enable laymen to understand the provisions. Another distinctive feature
is the lack of systematicity, which in a way corresponds to the legislative
technique of the Ottoman Empire.

The influence of Roman law on the development of the law of the
Ottoman Empire will be illustrated by examining the Mecelle provisions
on the contract of sale, which was the most commonly used type of contract
in practice.

Features of the Contract of Sale

In Mecelle, the contract of sale is regulated in Book 1 (Sale), which
includes the Introduction (on common terms relating to sale) and seven
Chapters. The related provisions are contained in Articles 101-403.

Mecelle define sales (bei) as a mutual exchange of goods. Thus, a
distinction is made between a complete (munakid) and an incomplete
(ghair i munakid) sale (Medzelle i ahkjami serije, 1906, Art. 105). A com-
plete sale (bei munakid) is where there is inikad. Inikad is a concluded con-
tract or a legal bond of an offer and acceptance which produces legal con-
sequences. It is further divided into a valid sale (sahih), a voidable sale
(anfechtbar, fasid), a sale called bei nafiz,> and a suspended sale (mevkuf)
(Medzelle, Art. 106). An incomplete sale (bei ghairi munakid) is defined
as an invalid sale (Medzelle, Art. 107). A sale is valid or permitted (bei
sahih, bei djaiz) if it is lawful, i.e. if its basis and method of acquisition are
in accordance with the law (Medzelle, Art. 108). A voidable sale (fasid) is
the sale which is valid in its legal ground, but the method of acquisition is
invalid. While such a sale is otherwise complete, it is illegal due to some
extraordinary circumstances (Medzelle, Art. 109). A void sale (bei batil) is
the one whose legal ground is invalid. (Medzelle, Art. 110). A suspended
sale (bei' mavkuf) is the one which depends on another’s consent or author-
ity, such as a sale by non-owners (Medzelle, Art. 111). A sale called bei
nafiz does not depend on the right or authority of a third party. It can be
permanent (lazim bindrud) and non-permanent (ghairi lazim) (Medzelle,
Art. 114-115).

Therefore, Mecelle indirectly defined the sales contract as a mutual
exchange of goods. In Roman law, the contract of sale was defined as a
bona fidei consensual contract by which one contracting party (seller,
venditor) undertakes to hand over to the other contracting party (buyer,
emptor) a certain thing (merx), and the other contracting party undertakes
to pay a price (pretium) for it. Looking at the two definitions, we still can-
not come to the conclusion whether the Roman law influenced the Ottoman
one. Let us look into the major features of the contract of sale.

5 Nafiz was a sale that was valid without the consent of a third party. The terms that
could be used are: passing, no objection or perfect sale;
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The legislator did not envisage a mandatory form of contracts of
sale; thus, the contract could be concluded both in oral and in written form.
The contract could also be concluded with a demonstrative gesture, which
has a specific meaning for the contracting party, for example in case it is
entered by a mute person. The sale could also be concluded with conclusive
actions, for example, if the customer gave the baker money and the baker
handed him the bread without saying a word. The contract existed in the
event that the buyer requested a piece of meat from the seller for a certain
amount of money and the seller simply handed it over to him and took the
money for the specific amount and type of meat. Thus, the contract was
informal.

The contract of sale was bilaterally binding because it entailed spe-
cific rights and obligations for both contracting parties. The basic obliga-
tion of the buyer was to pay the price, while the main obligation of the
seller was to hand over the item.

The sales contract was onerous. The buyer was obliged to pay the
price for the thing he acquired under the contract, and the seller was entitled
to receive money for the thing he sold.

Commutativity can also be one of the features of this contract be-
cause it assumes that the contracting party obligations are determined at
the moment of concluding the contract. Regardless of the possibility of in-
creasing or decreasing the price after the conclusion of the contract, and
possible obligations that may arise thereof, the main obligations and the
mutual positions of the contracting parties are determined at the moment
of concluding the contract.

Therefore, all features of the contract of sale in the Ottoman law
(except consensuality which will be discussed later) are the same as in the
Roman emptio-venditio: these contracts are informal, bilaterally binding,
onerous, and commutative.

The Essential Elements of the Contract of Sale

In Book 1 (Chapter 1), Mecelle prescribed the essential elements of
a contract of sale.

A sales contract is created by an offer and the acceptance of an offer
(Medzelle i ahkjami Serije, 1906, Art. 167). The offer and the acceptance
of the offer are expressed by using words that are commonly employed for
concluding a sales contract according to the local custom. With those
words, the contract is legally perfected (Medzelle, Art. 168). Does this per-
haps mean that the contract is verbal? Before jumping to conclusions, let
us look at the other articles. It is interesting that Mecelle stipulates that
verbs in the past tense are used for the offer and acceptance of the offer.
For example, the seller says: ‘I sold you this item for 100 groschi,” and the
buyer replies: ‘And I took it.” The sale will occur when the seller says: ‘I
gave’ or ‘I handed over,” and when the buyer responds: ‘I agreed’ or ‘I
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accepted’ (Medzelle, Art. 169). On the basis of the above, we may observe
a similarity with stipulatio, the only difference being that the equivalence
in the question and the answer was not required here; while there is cer-
tainly a requirement to agree on the offer and accept,® some other verb
could be used, and it had to be in the past tense. Now, we seem to be closer
to the conclusion that it was a verbal contract, but let us explore further. In
connection with the rule that words must be in the past tense, the legislator
also allowed the use of a form that can refer to both the present and the
future tense, such as ‘I sell” and ‘I buy,” whereby the intention of the con-
tracting parties had to be expressed by using the verb in the present tense
rather than in the future tense. Mecelle expressly states that a contract can-
not be concluded through words used in the future tense, such as ‘I will
buy’ or ‘I will sell,” because in this way the contracting parties make a
simple promise.

Therefore, although this contract resembles the Roman stipulatio
and, thus, a verbal contract, it cannot be concluded that this contract be-
longs to that group of contracts. Namely, stipulatio represents a strictly for-
mal agreement which is created on the basis of ritual words, which are cer-
tainly a relic of the past for modern conditions. As for the question of
whether the contract of sale was a verbal contract, we can see that it could
be concluded in both written and oral form. Therefore, we cannot say that
it was a verbal contract.

Although Mecelle prescribed that the essential elements of this con-
tract are the offer and the acceptance of the offer, the subsequent chapter
contains provisions on the object of sale and the price of sale. This further
leads to the conclusion that the essential elements (essentialia negotii) are
identical with those stipulated in Roman law: object (res) and price (pre-
tium).

The Object of Sale (res)

Book 1 (Chapter 2) of Mecelle contains provisions on the conditions
and properties concerning the subject matter of sale. The object of sale
must exist, be possible and have a specific material value - mali mutekavi
(Medzelle i ahkjami sSerije, 1906, Articles 197-200). Another requirement
refers to the material perception of the object by the buyer, which is not an
absolute requirement, but its fulfilment depends on the circumstances of
the specific case.

It is stated on the Mecelle that “The object of sale must exist (at the
time of the contract)” (Medzelle, Art. 197). It may be interesting to analyse

6 Mecelle contains a special chapter on the agreement of acceptance with the offer,
which is regulated casuistically in order to make it clear to the layman. See: Book 1,
Chapter 1, Section 2: Agreement of Acceptacne with Offer (International Islamic
University Malaysia (2005);
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this provision more closely. First, does the requirement for the existence of
the object refer to the moment of conclusion or the moment of the fulfil-
ment of the contract? The answer to this question also gives an answer to
the question about its legal nature. If it refers to the moment of concluding
the contract, then we can talk about a real sale. On the other hand, if the
request refers to the moment of fulfilling the contract, then we can talk
about consensual sale. Although it can be concluded at first glance that the
object of sale must exist at the time of concluding the contract, the provi-
sions relating to the place of delivery and those relating to the destruction
of the object before delivery speak in favour of the fact that the object of
the contract must exist at the time of its fulfilment. This leads to the con-
clusion that the contract is consensual. Namely, the legislator prescribed
that the sale of a thing that does not exist is null and void, such as the sale
of the fruit of a tree that has not yet grown on the tree (Medzelle, Art. 205).
On the other hand, the sale of fruit that has grown and is fully visible on
the tree is valid, regardless of whether it is fit for consumption or not
(Medzelle, Art. 206). This would then mean that the sale of future things is
null and void, specifically emptio spei. Does this mean that the consensual
contract hypothesis is incorrect? However, the sale of collective things,
such as fruits, flowers, leaves and vegetables which do not grow and ripen
simultaneously, in a condition where only a part of those things have rip-
ened, is valid both in terms of the items that have ripened and the items
which have not (Medzelle, Art. 207). Thus, Mecelle regulates emptio rei
speratae.

The next requirement prescribed by the legislator was that the object
must be possible to deliver, i.e. capable of being delivered (Medzelle, Art.
198). The sale of things that cannot be delivered is void, such as the sale of
a boat that has sunk into the sea and cannot be retrieved, or the sale of a
runaway animal that cannot be caught and handed over (Medzelle, Art. 209).

The object of sale must have a specific material value; otherwise, it
is null and void (MedZelle, Art. 199 and Art. 211). Yet, the next article is
unclear; it stipulates that the sale is voidable in case when someone buys
some object with a thing that has no material value (Medzelle, Art. 212).
This probably refers to the possibility of subsequent price specification
both by the contracting parties themselves and by a third party.

The object of sale must be made known to the buyer (Medzelle, Art.
200). Namely, the buyer has to be familiarised with the object of sale by
providing the description of its properties and the state of affairs that dis-
tinguishes it from other things (Medzelle, Art. 201). In case the object of
sale is present at the sale meeting place, a hand gesture is sufficient.
(Medzelle, Art. 202). However, if the object of sale is already known to the
buyer, there is no need for detailed description and particularisation
(Medzelle, Art. 203). If the object of sale has already been shown by the
appropriate gesture by the seller, he cannot deliver another item instead of
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the one shown, even if they are identical in all characteristics (Medzelle,
Art. 204). The sale of things whose nature is unknown or undisclosed to
the purchaser is voidable (Medzelle, Art. 213).

Roman law did not specify the conditions that the thing should meet,
but it stipulated that they could be things in legal circulation (res in com-
mercio), and that they could be movable, immovable, individually deter-
mined, and generic. But, essentially, if we look at the object as an essential
element, we may come to the conclusion that there is no significant differ-
ence between the object of sale in Roman law and in Mecelle. It is true that
Mecelle prescribed the requirement that the object must exist, which is not
prescribed in Roman law because it is possible to sell things that have yet
to come into existence; on the other hand, in Mecelle, this condition was
not prescribed as an absolute condition, because the legislator allowed one
type of sale - emptio rei speratae. The reason for the absence of emptio spei
may lie in the old customary rules. Namely, in Ottoman law, some kind of
petty fraud of the seller in relation to the buyer was allowed for centuries;
thus, Mecelle may have aimed to eradicate such a phenomenon.

Price (pretium)

The second essential element of the contract of sale is the price,
which must meet the conditions stipulated in Mecelle. The price must be
determined and known.

It is stated that: “The price must be determined at the time of sale”
(Medzelle i ahkjami Serije, 1906, Art. 237, par. 1). The legislator used the
same sentence structure as in the object of sale. The same question arises:
should the price be determined at the time of concluding the contract or at
the time of fulfilment. A brief provision does not provide enough infor-
mation, but a special chapter of Mecelle’ is dedicated to the increase and
decrease of the price after concluding the contract. On the other hand, the
legislator predicted that if the price was not determined, the sales contract
would be voidable (Medzelle, Art. 237, par. 2). The provisions related to
the object stipulate that the object must exist at the time of the contract’s
fulfilment; thus, the legislator is most unlikely to have foreseen different
conditions for both essential elements (object and price). Additional con-
fusion is caused by the provision that prescribes the voidability of the con-
tract in case of a failure to determine the price. Therefore, the price most
likely had to be determined at the moment of fulfilment, because the con-
tracting parties have the possibility to raise or lower the price, as well as to
increase the quantity of things that are the object of sale. Anyway, the con-
tracting parties would certainly have to give their consent.

7 See: Book 1, Chapter 4, Section 2: Increase and Decrease in the price and the thing sold
after the conclusion of the contract (International Islamic University Malaysia, 2005);
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The price must be known at the time of sale (Medzelle, Art. 238). It
is known when it is visible, and if it is not, it is ascertained by describing
its quantity and quality (Medzelle, Art. 239). In case gold or silver coins of
different types are minted in a certain location and a sale contract is con-
cluded for a certain amount of gold coins in general without specifying the
type, the contract is voidable (Medzelle, Art. 240). If the price is stipulated
in money (piastres/groschi), then it can be paid in any type of currency,
provided that its circulation is not prohibited (Medzelle, Art. 241). The
price that is determined in a specific currency must be paid in the specified
currency. Thus, if the agreed payment is in English pounds, French francs,
Turkish lira, gold mejidi, silver mejidi or rial, then the payment of the price
must be made in the stipulated currency (Medzelle, Art. 242). Considering
that it referred to replaceable items, the price does not have to be paid in
specifically indicated denominations (banknote or coin); it may be substi-
tuted by another of the same type (Medzelle, Art. 243). Instead of paying
the stipulated sum by using a single banknote/coin, payment may be made
in fractions (its component parts), in line with the local customs. For ex-
ample, if the price is to be paid in medjidies of twenty piastres (groschi),
instead of using a single medjidies of twenty piestres, payment may be
made with its component parts (fractions) of ten and five piestres (groschi).
In line with prevailing local customs in Constantinople, it would not be
possible to give the fractions of forty and two instead of medjidies of
twenty piestre (Medzelle, Art. 244).

Roman law prescribed the following conditions that the price had to
fulfil: it had to be expressed in money (numerata pecunia); it had to be
determined (pretium certum); it had to be true (pretium verum); it had to
be fair (pretium iustum), but only from the post-classical era onwards. In
comparison, Mecelle prescribed only two requirements: the price had to be
determined and it had to be made known to the buyer. Therefore, both Ro-
man law and Mecelle prescribed the condition of definiteness. At first
glance, it can be concluded that this is the only similarity. However, taking
a closer look at the condition that refers to the price that is known, and it is
known if it is visible, i.e. if its quantity and quality are described, then that
condition refers to the requirement of truth. In fact, pretium verum existed
if the parties seriously thought that the price should be paid for a certain
thing, i.e. if the contract was not apparent. Mecelle did not state anywhere
that the price must be in money. However, the previously discussed exam-
ples refer to money and even determine the method of payment. Therefore,
this condition also exists. Yet, there is no condition of fairness. Pretium
iustum did not exist in all periods of Roman law, but was introduced only
in the post-classical era due to general decadence, and until then there was
the possibility of smaller frauds. The same situation exists in Mecelle.
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The Legal Effect of the Contract of Sale

The Buyer. The main obligation of the buyer is to pay the price. The
buyer is first obliged to pay the price and only then is the seller obliged to
deliver the sold item to the buyer (Medzelle, 1906, Art. 262). Apart from
the provisions on price as an essential element and the rule on the contract-
ing party that is obliged to fulfil its obligation first, Mecelle does not con-
tain further rules relating to price. Quite a number of provisions refer to the
right of the seller to retain the object of sale in case the buyer does not pay
the price or postpones the payment (Medzelle, Art. 278-284).%

Therefore, if the buyer does not pay the price in a cash sale, the seller
has the authority to retain the item until the buyer pays the full price
(Medzelle, Art. 278). When the object of sale are collective things, the
seller may retain the goods even though a separate price has been stipulated
for each individual article (Medzelle, Art. 279). The seller’s retention right
remains even if the buyer provides a security for the claim in the form of a
pledge or a guarantee (Medzelle, Art. 280). On the other hand, the seller
will not have the right to retain the item if he delivers the item to the buyer
before receiving the price. Nor will he be able to demand the return of the
thing until the price is paid (Medzelle, Art. 281). The seller also loses the
right of retention in case the seller instructs a third party to receive payment
of the price from the buyer (MedZelle, Art. 282). In the case of a sale on
credit, the seller will not be able to keep the thing; he must deliver it to the
buyer immediately and wait for the payment of the price by the buyer on
due date (Medzelle, Art. 283). The seller also loses the right of retention
even if, after the sale, he allows the buyer to pay the price within a certain
period (Medzelle, Art. 284). After paying the price by due date, the second
obligation of the buyer is to receive the sold item.

The obligations of the buyer in Roman law largely correspond to the
obligations of the buyer in the Ottoman law, but there are slight differences.
In Roman law, the contracting parties are obliged to fulfil their obligations
simultaneously. Under the Ottoman civil code Mecelle, the buyer is first
obliged to pay the stipulated amount of money, and only then is the seller
obliged to deliver the sold thing (Medzelle, Art. 262).

The Seller. The seller is obliged to deliver the item only after the
buyer has paid the price. Delivery of the sold item is performed upon the
seller’s permission for the buyer to receive the item without hindrance
(Medzelle, 1906, Art. 263). As soon as the item is delivered, the buyer is
considered to have received it (Medzelle, Art. 264). The method of delivery
depends on the type of item (Medzelle, Art. 265). As in other provisions,
the method of delivery is regulated casuistically. Thus, if the buyer stands
on the land or observes it from nearby, the sold item will be deemed to have
been delivered at the moment when the seller allows the buyer to take the

8 These rules will be presented in this subheading even though they do not refer to the
obligations of the buyer;
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delivery (Medzelle, Art. 266). This provision reflects the Roman-law rule
traditio longa manu, which also provides for the delivery of immovable
property that is locked with a key (Medzelle, Art. 271). Delivery of mova-
ble property is performed a manu in manu, either by placing it in the im-
mediate vicinity of the buyer or by showing it and allowing the buyer to
take it (Medzelle, Art. 274).

When it comes to the place of delivery, the item must be delivered
in the place where the object was at the time when the contract of sale was
concluded. For example, if a person from Mount Tekfur Dag sells wheat to
aperson living in Constantinople, the seller will deliver the wheat in Tekfur
Dag, and he cannot be forced to deliver it in Constantinople (Medzelle, Art.
285). In case the buyer does not know where the object of sale is located
and receives information about that place after the contract has been con-
cluded, then he has an option: he may choose to cancel the sale and termi-
nate the contract, or he may receive the sold item in the place where it was
at the time the contract was concluded (Medzelle, Art. 286). Delivery of
property that was sold under the condition of delivery at a specific place
must be performed in accordance with that condition (MedZelle, Art. 287).

Delivery costs related to the sold item shall be borne by the seller,
such as the fees for exchanging, counting or weighing money (Medzelle,
Art. 288). However, the buyer will bear the delivery-related costs if the
items have been sold en bloc® (Medzelle, Art. 290, par. 1).

The seller is also obliged to protect the object of sale against material
defects. This issue is regulated in Chapter 6, Section 6: Options due to De-
fect (Medzelle, Articles 336-355). The object of sale must be without any
defect. If some long-standing defect is detected upon the unconditional sale
of some property, the buyer has two options: he can either refuse to accept
the item, or accept it and pay the agreed price. However, the buyer cannot
keep the property and reduce the price on account of the defect. It is hiar-i
aib, i.e. the right to choose due to defects (Medzelle, Art. 337). The legis-
lator also envisaged the presence of aib-mdna; this defect includes any fault
that leads to a depreciation in price of the property as established by the
competent expert (Medzelle, Art. 338). It is interesting that Mecelle stipu-
lates that any defect, which occurs after the sale has been concluded and
before the delivery of item, while it is still in possession the seller, produces
the same effect as a long-standing defect, i.e. it provides the buyer with the
option to terminate the contract (Medzelle, Art. 340), provided that the
buyer did not know about the defect. Namely, if the seller presents the state
of property (including a defect) to the buyer and the buyer accepts it with
the defect, then he has no right to choose on account of such defect
(Medzelle, Art. 341). The seller will have no option on account of any de-
fect if he waived responsibility for any claim on account of any defect
(Medzelle, Art. 342). The buyer loses the right to opt due to a defect if,

° Tr. gétiirii, a collective sale en bloc, items sold as a lump quantity for a lump sum;
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after learning about the defect, he uses the item in a manner indicating the
exercise of the right of ownership (Medzelle, Art. 344).

The obligations of the seller are also regulated in Chapter 6, Section
1: Contractual Options pertaining to the right of choice arising from the the
misdescription of contractual properties of the object of sale. It refers to
both ordinary and special properties of the object of sale which the seller
claimed to be pertinent to the object but which turned out not to be present.
Like in the previous case, the buyer has two options: he can either cancel
the sale and refuse to accept the item or accept the item and pay the agreed
price (Medzelle, Art. 300-301). This option is called Aiar-i-vassf, the right
of choice for misdescription of certain properties of the sold object.'” For
example, if the object of sale is a cow that was sold to give milk and it turns
out to be dry, the buyer has the right of choice (MedZzelle, Art. 310).

Roman law prescribed the following obligations of the seller: custody
of the item and responsibility for it until the time of delivery; delivery of the
item for peaceful enjoyment; liability for legal defects (protection against
eviction); and liability for material (physical) defects. At first glance, it can
be seen that the obligations to deliver the thing and liability for material
defects are identical in Roman law and in Mecelle, while the other two are
not recognised in Mecelle. Let us first consider the similarities. In terms of
delivery of the object of sale, Roman law required that the item was to be
delivered for peaceful enjoyment, while Mecelle envisaged that the item was
to be delivered to the owner. The concept of delivery for peaceful enjoyment
was a consequence of different socio-economic circumstances in Roman
law. It was aimed at enabling the peregrines to acquire property, equalizing
quirite and praetorian property, encompassing provincial lands by applying
the same sale formula, etc. As for the method of delivery, Roman law left
this issue to the autonomy of the will of the contracting parties; in case they
failed to regulate this issue, immovable property was delivered in the place
where it was located and movable property was delivered in the domicile of
the seller. In Mecelle, the method of delivery was slightly modified; as a rule,
the object of sale was to be delivered in the place where the thing was at the
time of the conclusion of the contract.

Liability for material defects was envisaged both in Roman law and
in Mecelle. The conditions laid down in Roman law were also present in
Mecelle: defects entail flaws due to which the item cannot be properly used
or its value is significantly reduced; these defects already existed at the time
of sale; they are covert and inconspicuous defects rather than flaws that are
clearly visible or immediately noticeable by some indications; the buyer was
unaware of those defects nor could he have noticed them with due reasonable
care. The only difference relates to the fact that under Roman law the buyer
had the right to terminate the contract or reduce the price, while Mecelle al-
lowed the buyer either to refuse to accept the item or to accept the defect and

19 See: Book1, Chapter 6, Section 2: Options for Misdescription (MedZelle, Art. 310-312),
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pay the agreed price. Prima facie, it seems that Mecelle does not envisage
any protection against eviction. However, looking at the introductory provi-
sions of Chapter 7, Section 1, which prescribes the types of sales, we may
draw a different conclusion. In particular, a suspended sale depends upon the
rights and consent of a third party (Medzelle, Art. 368); the buyer was indi-
rectly protected in a similar way. The seller’s right of retention of things until
the moment of delivery and responsibility for such items were regulated
within the protection against material defects. Therefore, it may be concluded
the obligations envisaged in the two laws are the same.

CONCLUSION

Starting from the initial premise that the contract of sales in the Ot-
toman law was a verbal contract due to the words that are spoken when
making and accepting the offer, over the possibility that it was a real con-
tract due to the properties of the item itself as an essential element, we come
to the conclusion that it was still a consensual contract. This conclusion is
supported by the presented analysis of the obligations of the contracting
parties, especially the seller’s obligation to deliver the object of sale. This is
confirmed by the provision that prescribes that the receipt of goods in case
of sale is not one of the essential elements that delivery should be performed
immediately after the conclusion of the contract (Medzelle, Art. 262).

Therefore, if we look at the characteristics of the contract of sales,
the essential elements, and the rights and obligations of the contracting par-
ties, we come to the conclusion that the contract of sale in Mecelle corre-
sponds to the Roman emptio-venditio. The Mecelle editors preserved the
foundations of Roman law by envisaging the same features of this contract,
prescribing the same essential elements and, in some places, almost the
same requirements for each of them, prescribing the same obligations of
the buyer and the seller and, in some places, the same (legal) requirements
which, in case of failure to fulfil them, may give rise to liability. This fur-
ther means that Roman law influenced the contract law of the Ottoman
Empire. The answer to the question of how Roman law influenced the pro-
visions of the Mecelle should be sought in the way this code was developed
and its legal nature. The Mecelle was created during the period of Tan-
zimat, when the Ottoman state implemented a system of reforms aimed at
Westernising Ottoman law, in addition to its secularisation and modernisa-
tion. Many authors believe that the Mecelle is, in fact, a secular codification
inspired by European ideas, specifically French ones.

On the other hand, if we look at some of the former Serbian civil codes,
specifically the General Property Code for the Principality of Montenegro
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(1888)'!, which was created after the Ottoman Civil Code Mecelle, we may
identify the impact of Mecelle on the General Property Code. The impact is
reflected in the systematics of the code, terminology, and individual legal so-
lutions. Neither code regulated family law and inheritance law relations. Both
codes contained legal statements. Although Valtazar Bogisi¢ endeavoured to
use Serbian terminology which would be comprehensible to the local popula-
tion, the General Property Code still included a lot of Turkish terms, such as
ortakluk (partnership), amanet (amenat), kesija, kirija (rent), etc.

It is evident that sales contracts have great similarities, regardless of
time and spatial distance. It only confirms the basic premise that law exists
because of people and their relations, and that certain relations will be reg-
ulated in a similar way, regardless of time and spatial distance. Essentially,
man and his need to establish, change or terminate legal relations by the
declarations of his free will is the foundation of every relationship. In the
opinion of Valtazar BogiSi¢, possible differences, or better yet — specifics
exist because there are no general institutions that could be fully suitable
for all societies and environments, and because the power of the law shall
not and may not come from the authority and bare power of the legislator,
but from the power of the people and the specific conditions of each time.

REFERENCES

Andri¢, M. (2006). Izvori Serijatskog prava (s posebnim osvrtom na odnose izmedu
polova prema bra¢nim pravilima Serijatskog prava) [Sources of Sharia law
(with special reference to relations between the sexes according to the marriage
rules of Sharia law)], Casopis Religija i tolerancija br. 6 (str. 99-110), Beograd.

Bogisi¢, V. (1898). Opsti imovinski zakonik za KnjaZevinu Crnu Goru [General
Property Code for the Principality of Montenegro], 2. izmijenjeno izdanje,
Drzavna $tamparija na Cetinju.

Dordevi¢, M. (2008). Status of the Gypsies in the Ottoman Empire (1451-1807),
Casopis Teme br. 1 (str. 51-56), Nis.

Medzelle i ahkjami Serije (Otomanski gradanski zakonik) [Majelle and ahkyami sharia
(Ottoman Civil Code)] (1906). Bosansko-hercegovacki zakoni, IV svezak, I
dio, Tisak i naklada Daniela A. Kajona, Sarajevo.

Miti¢, S. (2023). CONTRACTUS CONSENSUALES u rimskom pravu i pravu
Kraljevine SHS- uporednoistorijski aspekt i refleksije u savremenom pravu
(doktorska disertacija)[CONTRACTUS CONSENSUALES IN ROMAN LAW
AND THE LAW OF THE KINGDOM OF SCS - Comparative Historical aspect
and Reflections in Contemporary Law (doctoral dissertation)]

Karci¢, F. (2006). Moderne pravmne kodifikacije: predavanja i zakonski tekstovi
[Modern legal codifications: lectures and legal texts] Sarajevo: Pravni fakultet
Univeriteta u Sarajevu.

Smailagi¢, N. (1990). Leksikon islama [Lexicon of Islam], Svjetlost, Sarajevo

11 Baltazar Bogisi¢ (1989). Opsti imovinski zakonik za Knjazevinu Crnu Goru (General
Property Code for the Principality of Montenegro, 1888), drugo izmijenjeno izdanje,
Drzavna Stamparija na Cetinju.



596 S. Miti¢

Encyclopaedia Britannica online (2023). Eastern Orthodoxy (Christianity).
https://www.britannica.com/topic/Eastern-Orthodoxy/Orthodoxy-under-the-
Ottomans-1453-1821#ref64189

International Islamic University Malaysia (2005). Al-Majalla Al Ahkam Al Adaliyyah
(The Ottoman Courts Manual), https://www.iium.edu.my/deed/lawbase/al
majalle/index.html

YTHULAJ PUMCKOI IIPABA HA YT'OBOPHO IIPABO
OTOMAHCKE UMIIEPHUJE:
HPUMEP KYIIOITPOAAJHOI' YTTOBOPA

Capa Murtunh
VYuusepsurer y Humry, [IpaBan daxynrer, Hum, Cp6uja

Pe3ume

Pan mon HasuBOM ,,YTHIIA) pUMCKOT TIpaBa Ha YTOBOPHO IpaBo OTOMaHCKe UMIIEpH]je
MpHMep KyTIOMPOAAJHOT yroBopa™ MoKa3yje U JI0Kasyje Ja je pUMCKO IPaBO YHHBEpP3aIHA
TBOpeBHHA. [1ako cy OBa JjBa paBa BaXHIA Y PA3INYATHM BPEMEHCKUM TICPHOJIMMA, U Ha
Hau3IIIe/ Pa3IHYUTHM TEPUTOPHjaMa, OUYMIVIC/aH je YTHIIA] PUMCKOT IIpaBa Ha YyTOBOPHO
npaBo OTOMaHCKe UMITepHUje. YKOIHKO ce TyOJhe Toriiea ApKaBa Ha Ykjoj TEPUTOPH)H je
Hactana OTomaHcKa nmrieprja — BuzanTuja, a ajbe nornesia ¥ OCHOB HacTaHka BuzanTuje
— Pumcka nmmeprja, oHIa MOXKe J1a ce IPUMETH Ja TIPEKHIa PUMCKE TpaauIlije HUje HU
owro. To je MOIIIO Aa ce BUIM KPO3 OCOOMHE YroBOpa TJIE je KyMOIPOAAjHH YTOBOP Y
Merenu npey3eo ocobune puMckor emptio-venditio. Kymomnpomaajuu yroeop y Menenu je
KOHCEHCyaJlaH, He(hopMalaH, KOMYyTaTHBaH, TepeTaH u 000cTpaHo-00aBe3yjyhu. Vcra cu-
Tyalyja MOCTOjH KOJI FeTOBHX OMTHHX eneMeHara (essentialia negotii). Meyena He camo
IITO je oIpe/rIIa NcTe OUTHE elIeMEHTe — CTBAp U LeHY, Beh cy Koz 1ieHe (Herae He TUPEeKT-
HO, aJI CBAaKaKO CYIITHHCKH) TIPey3eTH U YCIIOBH KOje je HCIyhaBaa puMcka pretium. Y
Meryeny je HerocpeHO CTHITYJIMCAH YCIIOB 0pel)eHOCTH, JIOK je YCIIOB HICTHHUTOCTH CaJIp-
JKaH y ycJIOBY Kojer Menena Ha3uBa Mo3HaTOCT. Mlako HUTie IMPEKTHO HUje IPOIMCAHO J1a
1ieHa Tpeda ia Oy/e y HOBIly, Mellena y CKIIajy ca HOPMAaTHBHOM TEXHHKOM, Ha CaMHM
npumepuma To notephyje. CTBap kao OMTaH eJIeMeHT 0/IroBapa pUMCKOM nojmy (res). Mako
PHMCKO TIPaBO HHje MPOIMKCAJIO YCIOBe Koje Ou cTBap Tpebasio na nchymasa, a Merena
jecTe, CyHITHHCKA pa3JIiKe He MocToju. TadHo je ma je Menena npormicana yciioBe 1a Ipea-
MET MOpa ITOCTOjaTH, a Taj YCIIOB He TIOCTOjU Y PUMCKOM TIpaBy jep je Moryha npoaja cTBa-
pu Koje Tek Tpeba na HactaHy. C npyre ctpaHe, Merena oBaj yClioB HHje TIOCTABHJIA aIl-
conyTHO, Beh je Ouna moryha jenHa Bpcta Kymomnpoaje emptio rei speratae. O6asese yro-
BOPHHX CTpaHa, MPOJIaBIia ¥ KyTilia oAroBapajy obasesama venditor-a u emptor-a. Kymart je
Ono y 00aBe3H Ja UCIUIATH [IeHy 1 IpuMu cTBap. MeljyTiM, kynan y Menenn uMa o0aBesy
Jia TIPBO Mpe/ia HoBall, a TeK OH/ia clieii 00aBe3a MpoJaBlia Ja Ipeja CTBap, 3a PasimKy Off
PHMCKOT IpaBa I7ie Cy yrOBOpHE CTpaHe y 00aBe3H Ja CBoje 00aBe3e U3BpILE HCTOBPEMEHO.
Meyene cy mpomucaie ucTe o0OaBe3e MPOAABIA, ATM Ca W3BECHMM MoAM(UKalmjama.
Tpozagar je 6uo y 0baBe3u Jia mpena CTBap U Jia O/roBapa 3a MaTepujajiHe HelocTaTKe
crBapu. Mako ce HUI/ie JUPEKTHO HE TIOMHUELE 3alUTHTA Of] CBUKIIHjE, OHA je CaapKaHa y
YBOJIHHM IOTJIaBJbUMA KOje CE OJJHOCE Ha BPCTe Kyrompoaaje. UyBarbe CTBapH 10 TPEHyTKa
Tperaje ¥ OTOBOPHOCT 3a IbY j€ peryjrcana y OKBUPY 3aIUTUTE O] MAaTCPUjITHIX HEI0-
craraka. Paj je nokasao 1a OJUTHYHO MMOCTaB/bEHN PUMCKH TEMEJbH, HE CAauHMbaBajy caMo
OCHOBY €BPOIICKO-KOHTHHEHTAJIHOT CHCTeMa, Bell MOTY Jja yTHUY U Ha CHCTeME KOjH Cy
HaCTaJi Ha HEIITO APYra4ddjdM OCHOBaMa, [a M OHJE IJIe je BEPCKU eIeMEHT OHO JOMH-
HaHTHA KapaKTePUCTUKA U3TPaJIEbe MPABHOT CHCTEMa.



